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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 


OuseN Dairy, INc. AMA Docket N. M 131-7—Own- 
farm milk — Other source milk — Billings by 
Market Administrator — Due process and equal 
protection contention—Burden of proof—Failure 
to sustain—Dismissal 


(No. 14,936) 


In re OLSEN DAIRY, INC. AMA Docket No. M 181-7. Decided Jan- 
uary 4, 1973. 


Own-farm milk—Other source milk—Billings by Market Administrator— 
Due process and equal protection contention—Burden of proof—Failure to 
sustain—Dismissal 


Where the Market Administrator’s application of Order 131 and the obliga- 
tions imposed thereunder was in accordance with law, the relief re- 
quested by petitioner is denied and the petition is dismissed. 


Fred T. Scanlan, Tucson, Arizona, for petitioner. 
John H. Sandor, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.). For the reasons set forth in the Recommended Decision, 
which is adopted as the final Decision and Order herein, the re- 
quested relief is denied and the petition is dismissed. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


On November 15, 1971, Petitioner herein filed a petition under 
Section 8c(15) (A) of the Agricultural Marketing Agreement Act 


1 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 32 A.D. 1 


of 1937, as amended (7 U.S.C. 601 et seq., hereinafter called the 
“Act”), contesting certain billings of the Market Administrator 
and challenging certain actions of the United Dairymen’s Asso- 
ciation, a cooperative composed of milk producers in the Central 
Arizona Marketing Area as being violative of the “due process” 
and “equal protection” clauses of the Federal Constitution. It 
was specifically requested that the billings of the Market Admin- 
istrator for the month of September 1971 be rescinded. The peti- 
tion recites in brief that in September 1971 the United Dairy- 
men’s Association, a cooperative association of producers, refused 
to sell Petitioner any more milk, that Petitioner purchased milk 
from a Los Angeles, California, dealer in September 1971 and 
was billed by the Market Administrator for $2,256.82 pursuant 
to Sections 1131.70 through 1131.80 of the Order. Petitioner 
prayed to be exempted from the Order effective September 1, 
1971, until February 1972 at which time it would qualify for ex- 
emption as a producer-handler. The aforesaid billings were made 
pursuant to provisions of Order No. 131 regulating the handling 
of milk in the Central Arizona Marketing Area, 1 CFR 1131.1 et 
seq. The actions of the cooperative association complained of are 
not covered by the provisions of the Order. The petition was an- 
swered on December 6, 1971. An application for Interim Relief 
was also filed on November 15, 1971, which application was an- 
swered on November 24, 1971. The application for Interim Re- 
lief was denied by an Order of the Judicial Officer on December 2, 
1971. An oral hearing was held at Tucson, Arizona, on April 27, 
1972 before Dorothea A. Baker, Hearing Examiner. Petitioner 
was represented by Fred T. Scanlan, Esquire, Arizona Land Title 
Building, Tuscon, Arizona and Respondent was represented by 
John Sandor, Esquire of the Office of General Counsel, United 
States Department of Agriculture. Both parties were afforded 
the opportunity to file briefs. Petitioner filed none. Respondent 
filed its opening brief on July 19, 1972. On July 17, 1972 Peti- 
tioner filed a statement with the Hearing Clerk setting forth, 
inter alia, that it would not file briefs and that, “On the 3rd day 
of July 1972, the Federal District Court, Southern District of 
Arizona, handed down a Summary Judgment in the above refer- 
enced case rendering any further proceedings in front of the Sec- 
retary of Agriculture moot.” 


After having considered all matters pertaining hereto, the Hear- 
ing Examiner has substantially adopted the Respondent’s Re- 





OLSEN DAIRY, INC. 
Cite as 32 A.D. 1 


quested Findings of Fact, said Requested Findings of Fact being 
supported by substantial evidence of record. 


PROPOSED FINDINGS OF FACT 


1. The Petitioner during the times at issue herein, was a cor- 
poration organized under the laws of the State of Arizona with 
its principal place of business at 1115 West Grant Road, Tucson, 
Pima County, Arizona. 


2. The petition alleged and Mr. Page, President of the Board 
of Directors of Olson Dairy, Inc., testified to the fact that Peti- 
tioner had received its milk from United Dairymen until Sep- 
tember 4, 1971, at which time United Dairymen refused to deliver 
further milk. 


3. Petitioner was in the process of changing his operations on 
or about the time of refusal of further milk deliveries by United 
Dairymen so as to qualify as a producer-handler under the Order 
which status was achieved in December 1971. 


4. Petitioner’s inability to purchase milk from United Dairy- 
men necessitated purchases of milk from other sources; i.e., Chal- 
lenge Creameries in Los Angeles, California, and producers in 
Idaho during the months of August, September, October, and 
November 1971. 


5. These purchases of milk from Challenge Creameries and 
Idaho producers resulted in obligations to the producer-settlement 
fund by the Petitioner due to the fact that as a handler it had a 
high Class I utilization and payments into the pool were required 
by the applicable Order provisions and further due to the receipt 
of some other source milk during the month of September which 
was allocated to Class I use, and a compensatory payment obliga- 
tion accrued in the sum of $948.95. The petition was orally 
amended (without objection) to include the period from Septem- 
ber Ist up until the time Petitioner qualified as a producer- 
handler. The specific billings were as follows: 


Producer- 

Administration Settlement 
1971 Fund Fund 
September 10 (August pool billing) $ 15.59 $ 355.51 
September 29 (Audit Adjustment) 18.85 

October 8 (September pool billing) 2,256.82* 
October 18 (Interest) 13.16 
November 10 (October pool billing) 2,581.41 
November 17 (Interest) 26.13 
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Producer- 

Administration Settlement 
1971 Fund Fund 
December 10 (November pool billing) — 173.93 1,835.17 
(Interest) 35.44 


1972 
January 17 (Interest) 35.61 
February 17 (Interest) 35.79 
March 16 (Interest) 35.97 
April 14 (Interest) 36.15 


$356.60 $7,266.01 
Total due Market Administrator at time of hearing: $7,622.61 
* Includes $948.95 other source milk compensatory payment obligation. 


6. Petitioner does not challenge the legality of the Order pro- 
visions under which the billings were made as being improperly 
promulgated, not founded on substantial evidence, or not au- 
thorized by the Act. Petitioner’s challenge is to the effect that 
the billings were violative of the “due process” and “equal pro- 
tection” clauses of the Federal Constitution, and that it was 
placed in an unfair marketing position in relation to all other 
pool handlers. 


7. Though the petition requested recision of the September bill- 
ing totaling $2,256.82, the petition was amended orally at the time 
of the hearing to include all assessments until the Petitioner 
qualified as a producer-handler and was exempt from the Order 
pooling obligations. 


8. No legal nor factual basis has been advanced to sustain the 
allegation of violation of “due process” and “equal protection” 
clause of the Federal Constitution. 


9. Petitioner has failed to state a claim upon which relief can 
be granted. 


PROPOSED CONCLUSIONS 
Among the applicable provisions of the Order are the fol- 
lowing: 
“Section 1131.82 Payments to the Producer-Settlement Fund 
“On or before the 13th day after the end of the month each 
handler shall pay to the market administrator the amount, 
if any, by which the total amounts specified in paragraph (a) 


of this section exceed the amounts specified in paragraph (b) 
of this section: 
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(a) The total of the net pool obligation computed pur- 
suant to §1131.70 for such handler; and 


(b) The sum of: 


(1) The value of such handler’s producer milk at the ap- 
plicable uniform prices specified in §1131.80; and 


(2) The value at the weighted average price applicable at 
the location of the plant(s) from which received (not to be 
less than the value at the Class III price) with respect to 
other source milk for which a value is computed pursuant to 
§1131.70(f).” 


“Section 1131.84 Adjustment of Accounts 


“(b) Any unpaid obligation of a handler pursuant to 
§1131.82 or paragraph (a) of this section relative to pay- 
ments to the producer-settlement fund shall be increased one- 
half of one percent on the second day following the due date 
of such obligation and on the 15th day of each month there- 
after until such obligation is paid.” 


“Section 1131.86 Expense of Administration 


“As his pro rata share of the expense of administration of 
the order, each handler shall pay to the market administrator 
on or before the 15th day after the end of the month four 
cents per hundredweight or such lesser amount as the Secre- 
tary may prescribe, with respect to (a) producer milk (in- 
cluding such handler’s own production), (b) other source 
milk allocated to Class I pursuant to §1131.46(a) (3) and 
(7) and the corresponding steps of §1131.46(b), and (c) 
Class I milk disposed of from a partially regulated distribut- 
ing plant on routes in the marketing area that exceeds Class 
I milk received during the month at such plant from pool 
plants and other order plants.” 


Initially, it is desirable to delineate the scope of the matter be- 
fore us. The applicable statutory provisions afford a means of 
adjudicating whether an order, a provision thereof, or an obliga- 
tion imposed in connection therewith is “not in accordance with 
law” (7 U.S.C. 608c 15(A)). Brown v. United States, 367 U.S. 
907 (10th Cir., 1966), cert. den., 387 U.S. 917 (1967). This sec- 
tion of the Act contemplates a review of the correctness of the or- 
der in law and it is well established that our inquiry herein does 
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not encompass questions of policy, desirability, or the evaluation 
of the effectiveness of economic and marketing regulations pro- 
mulgated pursuant to the Act. See e.g., United States v. Mills, 
315 F.2d 828 (4th Cir., 1963), cert. den., 375 U.S. 819 (19638) ; 
In re Charles Mosley, Jr. d/b/a Cedar Grove Farms, 16 A.D. 
1209 (1957). Cf. Pacific States Box & Basket Co. v. White, 296 
U.S. 176 (1935). 


The burden of proving that the Market Administrator’s appli- 
cation of the Order and the obligations imposed thereunder were 
not in accordance with law is on the Petitioner. Windham 
Creamery, Inc. v. Freeman, 230 F. Supp. 032 (D.C. N.J., 1964), 
aff'd 350 F.2d 978 (8rd Cir., 1965), cert. den., 382 U.S. 979 
(1966) ; Bailey Farm Dairy Co. v. Jones, 157 F.2d 87 (8th Cir., 
1946), cert. den., 329 U.S. 788 (1946). 


The Respondent points out on brief that: the applicable regu- 
lations (7 CFR 900.50 through 900.71) set forth the provisions 
relating to contents of petition and that a review of the petition 
herein reveals failure to state the grounds on which the terms or 
provisions of the Order or the interpretation or application there- 
of challenged are not in accordance with law. It is alleged that 
specificity as to facts and Order provisions is also lacking; and 
that the petition merely alleges in paragraph II that: 


“It complains that in the instant case the imposition of Sec- 
tions 1131.70 through 1131.80 of the Order is a violation of 
the ‘due process’ and ‘equal protection’ clauses of the consti- 
tution of the United States.” 


A review of the above stated sections reveals that only Section 
1131.70 is directly involved in the proceeding under which Peti- 
tioner’s obligations to the producer-settlement fund were com- 
puted. However, no challenge is made that said section which is 
applied uniformly to all handlers in the market is not in accord- 
ance with law. Furthermore, Sections 1131.82, 1131.84, and 
1131.86 supra which provide for payments on other source milk, 
interest on late accounts, and expenses of administration are not 
referred to in the petition. Inasmuch as no brief was filed after 
the oral hearing, the Petitioner’s arguments relative to these sec- 
tions is not made clear. Testimony at the hearing by Mr. Page 
would imply that the payments on other source milk pursuant to 
Section 1131.83(b) (2) were at issue; however, the petition does 
not so allege. The allegation of ‘due process” and “equal protec- 
tion” clauses above does not make out a case without further 
factual explanation and legal authority. 
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The record evidence in this case fails to show any factual or 
legal basis for the allegation of unconstitutionality and assuming 
arguendo that “due process” and “equal protection” under the 
Constitution have been properly raised as to all pertinent sections 
of the Order, Petitioner has failed in its burden to prove any of 
the sections are not in accordance with law or their application 
violative of due process and equal protection of the laws. The rec- 
ord herein discloses that Petitioner’s obligations reflected a high 
Class I utilization and subsequent equalization payments on own 
farm production, receipt of producer milk, charges on other 
source milk, expenses of administration, and accumulated in- 
terest. The handler’s obligation for the month of August was 
equalization payment (difference between use value and value at 
uniform price) on own farm production and administrative as- 
sessment on same. 


The obligation for September was equalization on own farm 
production and on milk received direct from producers in Idaho 
and a compensatory payment (difference between Class I value 
and value at uniform price) on milk received from an unregu- 
lated supply plant (Challenge Creameries) and allocated to Class 
I uses. Administrative assessment was charged on producer milk 
and other source allocated to Class I. 


The obligation for October and November was equalization and 
administrative assessment on own farm production and producer 
milk received from Idaho producers. 


The application of the Order provisions to the Petitioner was 
the same as to all handlers in the marketplace. Windham Cream- 
ery, Inc. v. Freeman, 230 F. Supp. 632, aff’d, 350 F.2d 978, cert. 
den., 382 U.S. 979; United States v. Rock Royal Co-op, Inc., 307 
U.S. 533; Bailey Farm Dairy Co. v. Jones, 157 F.2d 87, cert. den., 
329 U.S. 788. 


Petitioner has failed to demonstrate that the Order provisions 
were illegally promulgated or illegally applied. We agree with 
Respondent’s argument that the testimony presented by Mr. Page 
on behalf of the Petitioner merely related that Petitioner had to 
purchase milk from Challenge Creameries in Los Angeles and 
from producers in Idaho when United Dairymen terminated its 
deliveries to the Petitioner. These purchases involved payments 
of freight on said milk and, as to the milk from Challenge 
Dairies, involved payments under the Order on such other source 
milk allocated to Class I, as specifically provided for in Section 
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1131.82 (b) (2), which type payments apply equally to all handlers 
who purchase other source milk. As to the milk purchased from 
Idaho producers, Petitioner made equalization payments the same 
as imposed on all other handlers who receive producer milk. 
Freight costs which Petitioner apparently paid are not regulated 
under the Order. 


It appears that Petitioner’s real grievance lies in the fact that 
it had to purchase milk from other sources when United Dairy- 
men terminated its deliveries. The record evidence indicates that 
Petitioner believes this was because it became known that he in- 
tended to become a producer-handler, and that although there 
was an alleged shortage of milk by United Dairymen, they were 
selling milk outside the marketing area. See Tr. 22: 


“Q So, as a direct result of the actions of UDA in cutting 
off your milk supply, you were compelled to either pay the 
penalty for purchasing outside the Marketing Area from a 
nonproducer, or the difference in the freight you had to pay 
to get the milk down from producers. 


“Ts that correct? 
“A. 


It is this action by the cooperative which is alleged to have caused 
additional costs to Petitioner in the form of transportation costs, 
which fact is not denied. The Order does not regulate all of the 
transactions in the marketplace; rather, it is limited to particular 
provisions which deal with the pooling of milk by handlers and 
minimum payments for milk as stated above. 


Our review and consideration of the entire record herein leads 
us to conclude that the Petitioner has failed to sustain its burden 
of proof. See In re Copiah Guernsey Dairy Cooperative, Inc., 16 
A.D. 1193 (1957). 


It is noted from correspondence to the Hearing Clerk, received 
July 17, 1972, that Petitioner states inter alia: 


“On the 3rd day of July, 1972, the Federal District Court, 
Southern District of Arizona, handed down a Summary 
Judgment in the above referenced case rendering any 
further proceedings in front of the Secretary of Agriculture 
moot. 


“We will not be filing briefs pursuant to the request of the 
hearing examiner.” 
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Title 7 U.S.C. Section 608c(15) provides for both adminis- 
trative and judicial review. Subsection (A) provides among 
other things that any handler subject to an Order may file a 
written petition with the Secretary of Agriculture, stating that 
any such order is not in accordance with law and praying for a 
modification thereof or to be exempted therefrom. It requires 
that the handler be given an opportunity for a hearing and that 
after the hearing the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with 
law. Subsection (B) provides that the District Courts of the 
United States in any district in which such handler is an inhabi- 
tant are vested with jurisdiction in equity to review such ruling 
provided a bill in equity for that purpose is filed within twenty 
days from the date of entry of such ruling. 


Thus, Section 608a(6) of the Act provides for enforcement of 
the Secretary’s orders, and Section 608c(15)(B) provides that 
pendency of administrative or judicial review under that Section 
“shall not impede, hinder, or delay the United States or the Sec- 
retary * * * from obtaining relief pursuant to Section 608a(6) 
* * *” Thus, Congress has given to handlers a vehicle to seek 
administrative remedy, and judicial review thereof, while at the 


same time providing for enforcement of the Secretary’s orders 
under 608a(6). United States v. Ruzicka, 329 U.S. 287 (1946). 


PROPOSED ORDER 


For the reasons set forth above the requested relief should be 
denied and the petition dismissed. 


The parties have twenty days from the filing date of this Rec- 
ommended Decision within which exceptions may be filed. 
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Commodity Exchange Act 


EconomMou, ARTHUR N. and ARTHUR N. Economou & 
Co., Inc. CEA Docket No. 167. Reports listing 
items as current assets which did not so qualify— 
Unsecured loans—Minimum financial requirements 
—Failure to meet—Denial of trading privileges 
for 90 days—Suspension of expired license for 
90 days—Sanction is to deter 


P. J. TAGGERES COMPANY, et al. CEA Docket No. 200. 
Joint stipulation of J. R. Simplot Company, Sim- 
plot Eastern Idaho Produce, Inc., and J. R. Sim- 
plot—Manipulation of market prices—Denial of 
trading privileges to these three respondents for a 
period of 90 days 


(No. 14,937) 


In re P. J. TAGGERES COMPANY, a corporation, CHEF-REDDY FOops, 
a corporation, PETER J. TAGGARES, an individual, KENNETH L. 


RAMM, an individual, IDAHO POTATO PACKERS CORP., a corpo- 
ration, IDAHO POTATO PACKERS OF IDAHO, INC. a corporation, 
ROBERT H. ABEND, an individual, HAROLD ABEND, an individ- 
ual, SAN JACINTO PACKING CO., a proprietorship, AGRI-EM- 
PIRE, INC., a corporation, JAMES MINOR, an individual, UNI- 
VERSAL LAND-SNAKE RIVER, a partnership, EDWARD SPIEGEL, 
an individual, J. R. SIMPLOT COMPANY, a corporation, SIM- 
PLOT EASTERN IDAHO PRODUCE, INC., a corporation, J. R. SIM- 
PLOT, an individual. CEA Docket No. 200. Decided, with re- 
spect to J. R. Simplot Company, Simplot Eastern Idaho Pro- 
duce, Inc., and J. R. Simplot, January 10, 1973. 


Manipulation of market prices—Denial of trading privileges 


The joint stipulation of respondents J. R. Simplot Company, Simplot East- 
ern Idaho Produce, Inc., and J. R. Simplot has been accepted; these 
three respondents have consented to the issuance of the order herein, and 
said respondents are denied trading privileges for a period of 90 days. 


Gilbert A. Horn, for complainant. 
L. E. Haight, Boise, Idaho, for respondents J. R. Simplot Company, 
Simplot Idaho Produce, Inc., and J. R. Simplot. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. § 1 et seq.), instituted by a complaint and 
notice of hearing. The complaint charges that the respondents 
attempted to manipulate the prices of potato futures on the 
Chicago Mercantile Exchange, in violation of § § 6 (b), 6(c) 
and 9 of the Act (7 U.S.C. § § 9, 13b and 13). 


No hearing has been held with respect to this proceeding. Re- 
spondents J. R. Simplot Company, Simplot Eastern Idaho Pro- 
duce, Inc., and J. R. Simplot have filed a joint amended stipula- 
tion under § 0.4(b) of the rules of practice (17 CFR § 0.4(b)), 
in which (1) they admit the facts hereinafter set forth in find- 
ings of fact one through five, (2) they admit, for the purposes of 
this proceeding and for such purposes only, the facts hereinafter 
set forth in finding of fact six, (3) they state that nothing in 
such stipulation shall be deemed to constitute an admission that 
the Commodity Exchange Act or regulations thereunder have 
been violated by them, and (4) they waive hearing on the 
charges, and consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent J. R. Simplot Company is a corporation or- 
ganized under the laws of the State of Nevada, with a principal 
office and place of business at Boise, Idaho; and respondent 
Simplot Eastern Idaho Produce, Inc., is a corporation organized 
under the laws of the State of Idaho, with its principal office and 
place of business at Blackfoot, Idaho. The said J. R. Simplot 
Company is now and was at all times material to this complaint 
engaging in the potato growing, processing, and shipping busi- 
ness. Simplot Eastern Idaho Produce, Inc., its wholly-owned 
subsidiary, is engaged solely in the shipping of fresh potatoes. 
At all such times, respondent J. R. Simplot, whose business ad- 
dress is 805 Idaho Street, Boise, Idaho, was a stockholder and 
president of the said corporations; traded in potato futures on 
the Chicago Mercantile Exchange in the name of the said Simplot 
Eastern Idaho Produce, Inc.; and directed, controlled, and was 
responsible for the said corporations’ transactions herein in- 
volved. 
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2. The Chicago Mercantile Exchange is now and has been at 
all times material to the complaint a board of trade duly desig- 
nated as a contract market under the Commodity Exchange Act. 


3. The futures transactions referred to in the complaint relate 
to the May 1971 potato future on the Chicago Mercantile Ex- 
change. Trading in such future commenced on May 11, 1970, and 
continued until its termination on May 10, 1971. A potato fu- 
tures contract on the Exchange is a contract for 50,000 pounds 
of Idaho Russet Burbank potatoes. 


4. At all times material to the complaint, respondent J. R. 
Simplot, trading in the manner specified in paragraph 1 hereof, 
sold May 1971 Idaho potato futures contracts on the Chicago 
Mercantile Exchange and obtained, held and controlled a “short” 
position in such future. 


5. Respondent J. R. Simplot sold in transactions on the Chicago 
Mercantile Exchange over a period of time beginning on or about 
March 22, 1971, and continuing until on or about April 30, 1971, 
numerous contracts of the May 1971 Idaho Potato future for the 
account of respondent Simplot Eastern Idaho Produce, Inc., and 
established, maintained and kept open in increasing quantities 
over a period of time from on or about March 22, 1971, through 


the expiration of trading on or about May 4, 1971, a “short” posi- 
tion in such future which advanced to 260 open contracts by on or 
about April 30, 1971, and which remained at such level through 
the close of trading on or about May 4, 1971. 


6. Beginning on or about May 5, 1971, and continuing until on 
or about May 7, 1971, respondent J. R. Simplot increased the 
“short” position of the respondent Simplot Eastern Idaho Pro- 
duce, Inc., to approximately 783 open contracts by selling in 
transactions on the Exchange approximately 523 contracts of 
such future. Thereafter, and through the expiration of trading 
on May 10, 1971, respondent J. R. Simplot maintained and kept 
open the respondent Simplot Eastern Idaho Produce, Inc.’s 
“short” position in the May 1971 Idaho potato future of approxi- 
mately 783 open contracts. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR § 0.4(b)) provides as follows: 


(b) Consent Order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
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Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the or- 
der, the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as an 
order made after oral hearings. 


The facts admitted by respondents J. R. Simplot Company, 
Simplot Eastern Idaho Produce, Inc., and J. R. Simplot and set 
forth in the findings of fact are sufficient to subject them to the 
jurisdiction of the Secretary of Agriculture under the provisions 
of the above section. 


The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and the terms of the 
proposed order. It is the view of the complainant that the pro- 
posed sanctions would be adequate, and that the prompt entry 
of such an order without further proceedings would constitute a 
satisfactory disposition of this case as to respondents J. R. 
Simplot Company, Simplot Eastern Idaho Produce, Inc., and J. R. 
Simplot, serve the public interest, and effectuate the purposes of 
the Commodity Exchange Act. The complainant therefore recom- 
mends that the stipulation and waiver be accepted and that the 
proposed order be issued, terminating this proceeding as to re- 
spondents J. R. Simplot Company, Simplot Eastern Idaho Produce, 
Inc., and J. R. Simplot. It is so concluded. 


ORDER 


Effective immediately, respondents J. R. Simplot Company, 
Simplot Eastern Idaho Produce, Inc., and J. R. Simplot shall cease 
and desist from manipulating or attempting to manipulate the 
market price of any commodity in interstate commerce, or for 
future delivery on or subject to the rules of any contract market. 


Effective on the 30th day after the date of this order, (1) the 
said respondents are prohibited from trading on or subject to the 
rules of any contract market for a period of 90 days, and (2) all 
contract markets shall refuse all trading privileges to the said 
respondents during this period; such prohibition and refusal to 
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apply to all trading done and all positions held by the said re- 
spondents, or any of them, directly or indirectly. 


A copy of this decision and order shall be served upon each of 
the parties and upon each contract market. 


(No. 14,938) 


In re ARTHUR N. ECONOMOU and ARTHUR N. ECONOMOU & CoO., 
INC. CEA Docket No. 167. Decided January 15, 1973. 


Reports listing items as current assets which did not so qualify— 
Unsecured loans—Minimum financial requirements—Failure to meet 
—Denial of trading privileges—Suspension of expired license— 
Sanction is to deter 


Where respondents wilfully violated the Act and the regulations as found 
herein, respondents are denied trading privileges on all contract markets 
for a period of 90 days, and the expired registration of the respondent 
corporation is suspended for a period of 90 days. 


Richard W. Davis, for complainant. 
Respondents pro se. 
Jack W. Bain, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


The issues in this case raised by the amended complaint relate 
to whether the respondent corporation, a registered futures com- 
mission merchant under the Commodity Exchange Act, had ade- 
quate working capital in 1969 and 1970. This involves a deter- 
mination as to whether four items were “current assets” and 
whether one item was a “current liability,” as defined in the ad- 
ministrative regulations. 


In addition, numerous issues are raised by the respondents as 
to whether their conduct was wilful, and as to whether they were 
deprived of their rights under the Constitution, the Administra- 
tive Procedure Act, and the applicable rules of practice. 


Complaint. This is a proceeding under the Commodity Exchange 
Act (7 U.S.C. Chapter 1, 1970 ed.), hereinafter called the Act. 
It was instituted by a complaint and notice of hearing filed on 
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February 19, 1970, by Richard E. Lyng, Assistant Secretary of 
Agriculture. 


It was alleged that Arthur N. Economou & Co., Inc. (herein- 
after referred to as the respondent corporation), a registered fu- 
tures commission merchant controlled by Arthur N. Economou, 
the individual respondent, had traded for its customers and held 
“for such customers sums of money, representing deposits of 
margin by and trading profits accruing to such customers,” while 
it failed to meet the minimum financial requirements of the Act, 
and had submitted reports as of March 31 and June 30, 1969, 
listing items as current assets which did not so qualify, in wilful 
violation of the Act and the regulations thereunder. It was al- 
leged that when such items were deducted from the respondent 
corporation’s statement of current assets, it lacked approximately 
$6,000 as of March 31, 1969, and $700 as of June 30, 1969, in 
meeting the financial requirements of the Act and regulations. 


Answer. At the respondents’ request by telegram, the time to 
answer was extended by the Chief Hearing Examiner to April 15, 
1970. By another telegram, the respondents requested a further 
extension of 30 days to prepare an answer, and an Acting Chief 
Hearing Examiner extended the time to April 22, 1970. 


The respondents filed an answer on April 23, 1970, admitting 
filing the financial reports but asserting that the items were 
current assets, and denying any violations. They pled as an 
affirmative defense an unwillingness or inability of the New York 
office of complainant to answer the respondents’ questions or 
clearly explain the regulations, and vagueness, deliberately or un- 
intentionally, of the wording of the regulations. 


Amended Complaint and Answer. By leave of an Acting Chief 
Hearing Examiner, the complainant filed an amended complaint 
on June 22, 1970, alleging additional failures to meet the financial 
requirements by $13,000 as of December 31, 1969, and $24,893.38 
as of March 31, 1970. On July 16, 1970, the respondents filed 
denials similar to those in their former answer. Attached was a 
16-page affidavit of Arthur N. Economou, asserting malicious ac- 
tions against him by the complainant, and outlining his experi- 
ence and accomplishments in the commodities and finnancial 
fields. 


Hearing. A hearing was held in New York City on August 5, 6, 
7, and 10, 1970, before Chief Hearing Examiner Jack W. Bain, 
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United States Department of Agriculture (now retired). Richard 
W. Davis, Jr., Office of the General Counsel of the Department, 
appeared for the Commodity Exchange Authority, the complain- 
ant. Arthur N. Economou appeared for the respondents. 


The complainant called seven witnesses and introduced 14 ex- 
hibits in evidence. Mr. Economou and his accountant testified. 
Mr. Economou called three employees of the complainant, as 
witnesses, and presented one exhibit, for the respondents. The 
transcript of the hearing contains 551 pages. 


Briefs and Motions. After the hearing, the complainant filed 
suggested findings, and a brief on October 13, 1970 (23 pages) ; 
the respondents filed a brief on December 17, 1970 (50 pages) ; 
and the complainant filed a reply thereto on February 10, 1971 (9 
pages). At their request, the respondents were given time to 
file, and did file on March 8, 1971, a reply to the complainant’s 
reply brief (19 pages). Their request for another 30 days to file 
a further brief was denied. 


The respondents’ petition to the Secretary, for a list of the 
names and addresses of the persons to whom the complaint and 
amended complaint were distributed, was denied on March 
31, 1971. 


The respondents subsequently filed a statement on July 21, 
1971, protesting the “inordinate delay” by the Examiner in fail- 
ing to file a Recommended Decision, stating that the last brief 
was filed about four months ago. 


Three weeks later, on Friday, August 13, 1971, the respondents 
filed a Letter of Petition to the Secretary of Agriculture asking 


him to instruct the Hearing Examiner to file his Recommended 
Decision. 


Hearing Examiner’s Recommended Decision, and Exceptions 
Thereto. On Tuesday, August 17, 1971, the second working day 
after receipt of the respondents’ letter to the Secretary, the 
Hearing Examiner filed his Recommended Decision and Proposed 
Order. Except for the preliminary statement, pp. 1-3, and the 
last page, p. 23, it was a Xeroxed copy of the complainant’s brief. 


The Examiner found that the respondents wilfully violated the 
financial requirements of the Act and regulations, as alleged in 
the amended complaint. He proposed an order requiring the re- 
spondents to cease and desist from engaging in such violations 
in the future; prohibiting their trading privileges on contract 
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markets for 90 days; and suspending the respondent corpora- 
tion’s registration as a futures commission merchant for 90 days. 


The respondents filed exceptions to the Examiner’s Recom- 
mended Decision and requested oral argument before the Judicial 
Officer. 


Oral Argument Before the Judicial Officer. Oral argument was 
voluntarily delayed by the Judicial Officer for about eight months 
at the respondents’ request in order to give Mr. Economou an op- 
portunity to obtain an injunction, preventing further administra- 
tive action, from the United States District Court for the 
Southern District of New York. After the Court denied the re- 
spondents’ request and refused to issue a stay order pending the 
respondents’ appeal, oral argument was held in Washington, D. C., 
on June 1, 2, and 5, 1972, over the respondents’ objection (Oral 
Arg., pp. 1-6). The respondents’ original request that they be 
allotted 8 hours for oral argument was granted, and this was ex- 
tended, at their request, to 11 hours. The complainant was al- 
lotted four hours. 


Prior to the oral argument, the Judicial Officer, in accordance 
with his usual practice, sent a letter to the parties on February 
18, 1972, enclosing a list of 22 questions to be discussed during 
the oral argument. The list was supplemented by additional ques- 
tions on March 20, 1972, and May 18, 1972. Mr. Economou re- 
fused to discuss, during the oral argument, the questions relating 
to whether the four items were “current assets,” and he refused 
to discuss most of the questions relating to whether one item 
was a “current liability” (Oral Arg., pp. 189-191, 195-201). He 
stated that to discuss these questions would aid the officials of 
the Department of Agriculture in their defense of an action for 
$32 million in damages instituted by Mr. Economou based on the 
administrative action involved in this case. 


The respondents were given leave to file a brief within two 
weeks after the oral argument (Oral Arg., pp. 317-319). No brief 
was filed and no request for an extension of time was made. 


Tentative Decision and Order. A Tentative Decision and Order 
was filed on July 14, 1972, by the Judicial Officer. On January 8, 
1973, almost a half year later, respondents filed exceptions there- 
to. The final Decision and Order is substantially the same as the 
Tentative Decision and Order. 
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The Commodity Exchange Act. The Commodity Exchange Act 
is the amended name of the Grain Futures Act (Act of Sep- 
tember 21, 1922, c. 369, 42 Stat. 998, as amended by the Act of 
June 15, 1936, c. 545, 49 Stat. 1491, as amended, 7 U.S.C. 1970 
ed.). With respect to futures trading in designated agricultural 
commodities the Congress found that transactions and prices on 
boards of trade “are susceptible to speculation, manipulation, and 
control, and sudden or unreasonable fluctuations in the prices 
thereof frequently occur as a result of such speculation, manipu- 
lation, or control, which are detrimental to the producer or the 
consumer and the persons handling commodit[ies] and products 
and byproducts thereof in interstate commerce, and such fluctua- 
tions in prices are an obstruction to and a burden upon interstate 
commerce in commodit[ies] and the products and byproducts 
thereof and render regulation imperative for the protection of 
such commerce and the national public interest therein.” 7 
U.S.C. 5. 


The Act provides for the designation of boards of trade as 
contract markets, and all trading in futures—in the commodities 
referred to in the Act—must be conducted on the designated 
markets. 7 U.S.C. 2, 6 and 7. The Secretary of Agriculture may 
regulate boards of trade, futures commission merchants, floor 
brokers, and persons trading on regulated markets. 7 U.S.C. 
6 et seq. 


“The words ‘futures commission merchant’ shall mean and in- 
clude individuals, associations, partnerships, corporations, and 
trusts engaged in soliciting or in accepting orders for the pur- 
chase or sale of any commodity for future delivery on or subject 
to the rules of any contract market and that, in or in connection 
with such solicitation or acceptance of orders, accepts any money, 
securities, or property (or extends credit in lieu thereof) to 
margin, guarantee, or secure any trades or contracts that result 
or may result therefrom.” 7 U.S.C. 2. 


All futures commission merchants must be registered with the 
Secretary of Agriculture (7 U.S.C. 6d) and maintain minimum 
financial requirements (7 U.S.C. 6f). 


“Notwithstanding any other provisions of this Act, no person 
desiring to register as futures commission merchant shall be so 
registered unless he meets such minimum financial requirements 
as the Secretary of Agriculture may by regulation prescribe as 
necessary to insure his meeting his obligations as a registrant, 
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and each person so registered shall at all times continue to meet 
such prescribed minimum financial requirements” (7 U.S.C. 
6f(2)). The minimum financial requirement provisions were 
added by an amendment enacted February 19, 1968, effective 120 
days thereafter. 


“If the Secretary of Agriculture has reason to believe that any 
person (other than a contract market) * * * is violating or has 
violated any of the provisions of this chapter or of the rules, 
regulations, or orders of the Secretary of Agriculture,” he may 
file a complaint against such person. 7 U.S.C. 9. Any person 
who is named as a respondent in a complaint, by the administra- 
tive agency, is entitled to a hearing, and if the evidence reveals a 
violation of the Act the Secretary may require all contract 
markets to refuse to such person “all trading privileges” thereon 
for such period as may be specified in the order, and the Secre- 
tary may suspend, for a period of not to exceed six months, or 
revoke, the registration of a futures commission merchant who 
violates any of the provisions of the Act. 7 U.S.C. 9. In addition, 
the Secretary may enter an order directing that such person or 
futures commission merchant shall cease and desist from the 
violation involved in the case. 7 U.S.C. 13b. 


The Act provides that any such order issued by the adminis- 
trative agency, pursuant to the Act, may be reviewed by the 
United States Court of Appeals for the circuit in which the per- 
son is doing business and empowers the reviewing court to affirm, 
set aside, or modify the order of the agency. 7 U.S.C. 9. 


Final administrative authority to decide cases under the Com- 
modity Exchange Act has been delegated to the Judicial Officer. 
36 F.R. 3210; 37 F.R. 28463, 28475.'* 


The Regulations. The minimum financial requirements for fu- 
tures commission merchants are set forth in 17 CFR 1.17. They 
were published in the Federal Register on January 16, 1969, ef- 
fective 60 days thereafter. The principal regulations involved in 


1. The regulatory program under the Act is discussed in Campbell, ‘‘Trading in Futures 
Under the Commodity Exchange Act” (1958), 26 George Washington Law Revicw, 
215-254. 

. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 
1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held the office 
from 1942 to 1972. The present Judicial Officer was appointed in January 1971, 
having been involved with the Department’s regulatory programs since 1949 (including 
3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers 
and Stockyards Act regulatory program). 
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this case define “current assets” and “current liabilities” as 
follows (17 CFR 1.17 (d) (2) and (3)): 


(2) The term “current assets” means cash and other assets 
or resources commonly identified as those which are reason- 
ably expected to be realized in cash or sold during the next 
12 months in the normal course of operation of the principal 
business of the applicant or registrant, and which are avail- 
able for and intended for payment of current liabilities. The 
term “current assets” excludes among other things: 


* * * 
(v) Unsecured advances and loans to any business affiliate 


that directly or indirectly controls, is controlled by, or is 
under common control with, the applicant or registrant; 


* * * 


(x) Unsecured loans and advances to partners, officers and 
employees of the applicant or registrant; 


* cd * 


(3) The term “current liabilities” means obligations that 


are or will become due and payable in the next 12 months, 
or the liquidation of which is reasonably expected to require 
the use of existing resources classifiable as current assets or 
the creation of other current liabilities. 


FINDINGS OF FACT 


1. The respondent Arthur N. Economou & Co., Inc., is now and 
was at all times material herein, a Delaware corporation with its 
office and place of business at 286 Fifth Avenue, New York, New 
York 10001. It was registered as a futures commission merchant 
under the Commodity Exchange Act at the time of the alleged 
violations, but it discontinued its registration on December 3, 
1970. At all times material herein, the respondent Arthur N. 
Economou was in complete control of the respondent corporation 
and initiated and carried out the acts, dealings and transactions of 
the corporation. 


Arthur N. Economou was President and Treasurer of the re- 
spondent corporation and his wife was Vice-President and Sec- 
retary. He was the controlling stockholder and his wife was the 
only other stockholder listed on the registration form. In Mr. 
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Economou’s words, “I am the corporation. I am Arthur N. Econo- 
mou & Company” (Tr. 22; see, also, Tr. 430-431) .!» 


During 1969 and continuing to on or about April 24, 1970, the 
respondent corporation, acting in the capacity of futures commis- 
sion merchant under the Commodity Exchange Act, held for its 
customers sums of money, representing deposits of margin by and 
trading profits accruing to such customers. (Answer to Amended 
Complaint, division I, paragraph 1; Affidavit attached to Answer 
to Amended Complaint, section E, p. 13, paragraph 8; Comp. Exs. 
4 and 5; Tr. 126-129, 506, 525, 533-534). 


2. At all times material herein, the respondent Arthur N. Econ- 
omou was in complete control of and initiated and carried out the 
acts, dealings and transactions of the following entities: The 
American Association of Commodity Traders (Comp. Ex. 2, p. 3; 
Tr. 29-30, 519-535) ; The Economou Precious Metals Futures Trad- 
ing Syndicate (Comp. Ex. 13, pp. 10-11; Tr. 169-171, 519-535) ; 
The Economou Grain Futures Trading Syndicate (Comp. Ex. 12, 
pp. 9-10; Tr. 169-171, 519-535) ; The Economou Financial and De- 
velopment Corp. (Comp. Ex. 11, pp. 11-12; Tr. 169-171, 519-535) ; 
The American Board of Trade, The American Board of Trade 
Service Corp. and The American Board of Trade Clearing Corp. 
(Affidavit attached to Answer to Amended Complaint, p. 8, section 
B, paragraphs 1 through 6; Tr. 247-248, 270-273, 519-535). 


3. The respondents submitted financial reports on Form 1-FR to 
the Commodity Exchange Authority for the respondent corpora- 
tion as of March 31, 1969, June 30, 1969, and December 31, 1969, 
respectively. The first page of Form 1-FR lists “Current Assets” 
broken down into 15 subdivisions, some of which require the at- 
tachment of a supporting explanation (see, e.g., Comp. Ex. 1). 
Also, an investigation of the respondent corporation’s financial 
condition was made as of March 31, 1970, by the Commodity Ex- 
change Authority. 


4. (a) On the respondent corporation’s financial report as of 
June 30, 1969, the respondents listed as a current asset, under 
item 9, which includes “All other unsecured receivables due and 
collectable within 6 months of inception,” the following (Comp. 
Ex. 6): 


Due from American Board of Trade $846.00. 


1b. Many citations to the record are included in the Decision, but they are not necessarily 
exhaustive. 
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(b) This involved an unsecured loan or advance to a business 
affiliate under common control with the respondent corporation 
(Tr. 132-133, 464-465). 


5. (a) On the respondent corporation’s financial report as of 
March 31, 1969, the respondents listed as a current asset, under 
item 10, which includes “All other secured receivables due within 
12 months,” the following (Comp. Ex. 1): 


Due from Arthur N. Economou .. . $2,000.00 (Secured by 
pledge of GTO Pontiac automobile valued at $2,500.00) 


The financial report as of June 30, 1969, listed the identical 
item as a current asset (Comp. Ex. 6). The financial report as of 
December 31, 1969, listed the identical item as a current asset ex- 
cept that the amount due was $1,000 and the automobile was 
valued at $1,500 (Comp. Ex. 7). 


An examination of the respondent corporation’s books and rec- 
ords as of March 31, 1970, by an auditor of the Commodity Ex- 
change Authority showed that the firm was considering as a cur- 
rent asset $1,000 due from Arthur N. Economou allegedly secured 
by his GTO Pontiac (Comp. Ex. 14; Tr. 172). 


(b) The respondent Arthur N. Economou had an arrangement 
with the respondent corporation under which he had a continuous, 
large drawing account, making payments into the account and 
drawing money from the account on a continuous basis, and always 
having a balance owed to the corporation. With respect to that 
portion of the loan allegedly secured by his automobile, as of each 
of the relevant dates, there was no reasonable expectation that 
payments would be made in a manner involving cash available to 
the corporation for payment of current liabilities within the next 
12 months. In addition, there was no security agreement in exist- 
ence making the car collateral for the loan, and there was no trans- 
fer of possession of the car to the respondent corporation. The loan 
was an unsecured loan to an officer of the corporation (Tr. 17-25, 
46-53, 94-95, 114-118, 135-137, 402, 427-430, 442-447, 456-457, 
465-467, 470-473, 513-516, 541-542; Comp. Exs. 3, 9, 10). 


6. (a) On the respondent corporation’s financial report as of 
March 31, 1969, the respondents listed as a current asset, under 
item 10, which includes “All other secured receivables due within 
12 months,” the following (Comp. Ex. 1): 


Due from the American Association of Commodity Traders 
. . . $9,626.81. (Secured by inventory of Association publica- 
tions, value appraised conservatively at $15,000.00). 
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The financial report as of June 30, 1969, listed the identical 
item as a current asset except that the amount due was $7,070.81 
(Comp. Ex. 6), and the report as of December 31, 1969, listed the 
identical item as a current asset except that the amount due was 
$4,477.31 and the inventory of publications was valued at $18,000 
(Comp. Ex. 7). 


An examination of the respondent corporation’s books and rec- 
ords as of March 31, 1970, by an auditor of the Commodity Ex- 
change Authority showed that the firm was considering as a 
current asset $3,327.31 due from The American Association of 
Commodity Traders allegedly secured by the inventory of publi- 
cations (Comp. Ex. 14; Tr. 172). 


(b) This item represented an unsecured loan or advance to a 
business affiliate under common control with the respondent corpo- 
ration (Tr. 25-30, 34, 402-403, 427-430, 446-447, 450-460, 465-473, 
513-518, 541-542). 


7. (a) On the respondent corporation’s financial report as of 
March 31, 1969, the respondents listed as a current asset, under 
item 15, which includes “Other current assets (Itemize on sepa- 
rate page),” the following (Comp. Ex. 1): 


We have listed as a current asset our equity, or “acquisition 
cost”, in The Economou Precious Metals Futures Trading 
Syndicate in the amount of $6,016.80 


This current asset represents our actual outlay or expendi- 
ture in helping to bring to fruition The Economou Precious 
Metals Futures Trading Syndicate, a mutual fund in the 
form of a Limited Partnership, filed with the Securities and 
Exchange Commission under the Securities Act if [sic] 1933 
and approved by the SEC as of March 20, 1969. A copy of the 
actual effective Prospectus is attached for your files. 


Under the terms of the Partnership Agreement, our Company, 
Arthur N. Economou & Co., Inc. will act as exclusive brokers 
for the Partnership and in view of the large amount of capital 
involved this arrangement will result in substantial added 
revenue for our Company in the months directly ahead. It 
is anticipated that the Partnership will start trading on May 
20, 1969. 


The $6,016.80 is a modest sum compared to the actual value 
of this contract that we have with the Partnership and does 
not at all reflect the large amount of personal work put into 
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the new concept by Arthur N. Economou over the past two 
years in developing this Partnership to the point where it 
was approved for distribution by the SEC. 


In view of the above, we trust you will agree that we are 
justified in carrying the amount of $6,016.80 as a current 
asset in our financial statement as of March 31, 1969. 


The respondent corporation’s financial report as of June 30, 
1969, omitted the explanation set forth immediately above, but 
listed the following current assets (Comp. Ex. 6) : 

Other Current Assets 

Contract acquisitions: 


Economou Precious Metals Futures Trading 
Syndicate $9,304.97 
Economou Grain Futures Trading Syndicate $ 23.00 


The respondent corporation’s financial report as of December 
31, 1969, listed the following current assets (Comp. Ex. 7): 
Other Current Assets 
Contract acquisitions: 


Economou Precious Metals Futures Trading 
Syndicate $8,089.53 
Economou Grain Futures Trading Syndicate $1,881.28 


An examination of the respondent corporation’s books and rec- 
ords as of March 31, 1970, by an auditor of the Commodity Ex- 
change Authority showed that the firm was considering as a cur- 
rent asset totalling $9,049.06 an account entitled “Contract Acqui- 
sitions” (Comp. Ex. 14; Tr. 172). 


(b) The Economou Precious Metals Futures Trading Syndicate 
and the Economou Grain Futures Trading Syndicate are identical 
in nature except that one trades in metal futures and the other, 
not yet activated at the time of the hearing, was organized to 
trade in grain futures (Tr. 134, 166, 471-474, 519-520; Comp. Ex. 
12). The organizational costs of the Trading Syndicates, resulting 
in exclusive brokerage contracts, are properly classified as “‘in- 
tangible assets” or “deferred charges,” neither of which is a 
“current asset” (Tr. 35-45, 97-98). 


8. (a) An examination of the respondent corporation’s books 
and records as of March 31, 1970, by an auditor of the Commodity 
Exchange Authority showed that the firm was considering as a 
“reserve,” rather than as a current liability, an item of $11,162.97 
(Answer to Amended Complaint, p. 4). 
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(b) The $11,162.97 “reserve” resulted from an arrangement 
between The Economou Financial and Development Corp. (herein- 
after referred to as the Financial Corporation) and the respondent 
corporation, under which the respondent corporation paid the bills 
of the Finacial Corporation because the Financial Corporation 
had no staff or facilities to pay its own bills (Tr. 291-292, 521- 
523). 


Initially, the bills paid by the respondent corporation were 
greater in amount than the reimbursements received from the 
Financial Corporation. At that time, the Financial Corporation 
owed money to the respondent corporation, which was reflected on 
the respondent corporation’s books as a “debit balance” (7.e., a 
receivable which was a “current asset’). 


Later, as the respondent corporation needed more funds, the 
Financial Corporation paid $11,162.97 more to the respondent 
corporation than was owed, so the account became a “credit 
balance” on the respondent corporation’s books (Tr. 167, 181, 186, 
249, 258, 256, 265, 267, 280, 287). This was reflected on the 
respondent corporation’s ledger in an account labeled “Expenses 
charged to Economou Financial & Development Corporation and 
Deposits to Cover Same; Credit Balance to Cover Accruing Ex- 
penses” (Tr. 267). 


Each month the respondent corporation would reduce the 
amount of the account (i.e. reduce the “credit balance”) by the 
amount of money paid by the respondent corporation on behalf of 
the Financial Corporation (Tr. 195, 198-199, 204-205, 253). On 
its balance sheet as of March 31, 1970, the respondent corporation 
shows the $11,162.97 in a separate classification, appearing be- 
tween the liabilities and the capital (or stockholders’ equity), 
labeled “Reserves to cover accruing expenses.” The relevant en- 
tries on the respondent corporation’s balance sheet as of March 31, 
1970, are as follows (Answer to Amended Complaint, p. 4): 


Balance Sheet, March 31, 1970 


Total Assets $52,268.23 Total Liabilities $14,091.70 
Reserve, Surplus & Capital 
Reserves to cover 
accruing expenses 11,162.97 
Capital and Capital 
Surplus 27,373.56 
Total Liabilities & Capital $52,628.23 
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The Financial Corporation treated this overpayment of 
$11,162.97 on its books and in the Prospectus filed with the Securi- 
ties and Exchange Commission as a “current asset,” designated as 
a “prepaid expense” (Tr. 185, 252, 257; Comp. Ex. 11, p. 14). 


The “reserve” account reflected a “one-way flow of money” 
from the Financial Corporation to the respondent corporation, 
“and then the [respondent] corporation turns it out and pays the 
necessary expenses that are involved” for the Financial Corpora- 
tion (Tr. 250; see, also, Tr. 107, 181, 186). The “prepaid expenses” 
were “in anticipation of future expenses” of the Financial Corpo- 
ration (Tr. 252). 


Mr. Economou, who controlled both corporations, did not re- 
quire the respondent corporation to hold the Financial Corpora- 
tion’s money in trust, but permitted the respondent corporation 
to use the money as its own until it was needed to pay the Fi- 
nancial Corporation’s expenses (Tr. 167-168). As of March 31, 
1970, the respondent corporation had only $510.41 cash on hand 
from all sources (Answer to Amended Complaint, p. 4). The re- 
mainder of the $11,162.97 had been loaned to Mr. Economou or 
to his affiliated corporations or had been used to pay some of the 
respondent corporation’s current liabilities (Tr. 275-283). 


Theoretically, the “reserve” account could have been liquidated 
by the performance of services by the respondent corporation for 
the Financial Corporation, 7.e., the respondent corporation could 
have charged a management fee to the Financial Corporation, 
liquidating all or part of the reserve (Tr. 210-211, 253-256, 294, 
297). Actually, the account was liquidated almost exclusively by 
making payments to other persons for the expenses of the Fi- 
nancial Corporation (Tr. 255-258). 


Instead of using the $11,162.97 to pay the expenses of the Fi- 
nancial Corporation, the respondent corporation used the money 
as its own, increasing its current assets (or decreasing its current 
liabilities) by that amount. This item of $11,162.97 was a “current 
liability” of the respondent corporation. 


9. The items listed by the respondent corporation as current 
assets as of March 31, 1969, referred to in Findings of Fact 5, 6, 
and 7 (totalling $17,643.61), were not “current assets” and, there- 
fore, the respondent corporation failed to meet the minimum 


financial requirements on March 31, 1969, by $5,943.42 (Comp. 
Ex. 3; Tr. 46-52). 
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The items listed by the respondent corporation as current as- 
sets as of June 30, 1969, referred to in Findings of Fact 4, 5, 6, 
and 7 (totalling $19,244.78), were not “current assets” and, 
therefore, the respondent corporation failed to meet the minimum 
financial requirements on June 30, 1969, by $800.38 (Comp. Ex. 
9; Tr. 185-137). 


The items listed by the respondent corporation as current assets 
as of December 31, 1969, referred to in Findings of Fact 5, 6, and 
7 (totalling $15,448.12) were not “current assets” and, therefore, 
the respondent corporation failed to meet the minimum financial 


requirements on December 31, 1969, by $12,807.88 (Comp. Ex. 10; 
Tr. 185-187). 


The items considered by the respondent corporation as current 
assets as of March 31, 1970, referred to in Findings of Fact 5, 6, 
and 7 (totalling $13,376.37) were not “current assets,” and an 
item of $11,162.97 ? considered by the respondent corporation as a 
“reserve,” rather than a current liability, was a “current liability” 
due to the Economou Financial and Development Corp. Accord- 
ingly, the respondent corporation failed to meet the minimum 
financial requirements as of March 31, 1970, by $22,434.84 % 
(Comp. Ex. 14; Tr. 172). 


10. The respondents wilfully failed to meet the minimum fi- 
nancial requirements of the Act and regulations as of March 31, 
June 30, and December 31, 1969, and March 31, 1970. 


CONCLUSIONS 


A detailed knowledge of accounting terminology and procedures 
is necessary to understand some of the issues in this case.** Those 
issues will be discussed later. For the purpose of considering the 
first three issues, it is sufficient to understand that “current assets” 
include not only cash, but also other assets which are reasonably 


2. The amount was shown as $13,621.51 by the complainant’s auditor (Comp. Ex. 14) 
and as $11,162.97 by the respondent (Answer to Amended Complaint, p. 4). The 
difference between the two amounts ($2,458.54) is immaterial. The respondent's figure 
is accepted as correct since the compainant concedes that minor adjustments might 
have been properly made after the complainant’s audit. 

. The amount is shown as $24,893.38 by the complainant’s exhibit (Comp. Ex. 14). The 
difference of $2,458.54 is explained in the preceding footnote. 

. The respondents question the qualifications of the Judicial Officer to discuss or evaluate 
technical accounting terms (Exceptions to Tentative Decision, p. 12). As adminis- 
trator of the Packers and Stockyards Act regulatory program for 8 years, I super- 
vised about 35 accountants, supervised the preparation of regulations as to current 
assets and current liabilities similar to those at issue here (9 CFR 2038.10), and 
issued about 250 complaints charging firms with having current liabilities in excess 
of their assets. 
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expected to be realized in cash during the next 12 months, and 
which are available for and intended for payment of current 
liabilities (17 CFR 1.17(d) (2)). 


For example, as a general rule, a creditor can claim as a current 
asset, as of a particular date, the amount of a debt which is 
reasonably expected to be paid within the next 12 months provided 
such payment will provide money available for and intended for 
the payment of current liabilities. 


The regulations contain certain exceptions, however, which are 
important in this case. For example, the regulations specifically 
exclude from “current assets” all uwnsecwred advances and loans 
to officers of the registrant or to business affiliates under common 
control with the registrant (17 CFR 1.17(d) (2) (v) and (x)). 


I. Respondent Corporation’s Loan or Advance to The American 
Board of Trade 


As of June 30, 1969, the respondent corporation included as a 
“current asset” $846.00 due and collectable from The American 
Board of Trade. The Hearing Examiner found that the item was 
“specifically excluded as a current asset by section 1.17 (d) (2) (v) 
in that it is an unsecured loan to a business affiliate under common 
control with the registrant” (Recommended Decision, p. 16; see, 
also, pp. 10-11). 


The regulations exclude from “‘current assets” (17 CFR 1.17 


(d) (2) (v)): 


(v) Unsecured advances and loans to any business affiliate 
that directly or indirectly controls, is controlled by, or is 
under common control with, the applicant or registrant; 


Richard E. Kirchhoff, Deputy Director, Registration and Audit 
Division, Commodity Exchange Authority (Tr. 126), testified that 
the item was specifically excluded by the regulations from “current 
assets” (17 CFR 1.17(d) (2) (v)) because it was an unsecured 
loan or advance to a business affiliate that was under common 
control with the respondent corporation (Tr. 182-133). 


The respondents concede that The American Board of Trade 
is a business affiliate under common control with the respondent 
corporation (Affidavit attached to Answer to Amended Complaint, 
pp. 7-8) .°> Mr. Economou conceded at the hearing that this item 


3b. The first page of the Affidavit is numbered p. 7. 
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was an unsecured advance to The American Board of Trade, and 
that it was not a “current asset” (Tr. 464-465). 


However, in the respondents’ Suggested Findings and Brief, pp. 
18, 42, they contend that the item was a “current asset” because 
it was an unsecured receivable due within six months. They rely 
on 17 CFR 1.17 (d) (2) (iii), which excludes from “current assets” : 


(iii) All other unsecured receivables that are not due and 
collectable within 6 months from the respective dates of 
their inception ; 


The respondents argue that there is an implication from this 
subsection (iii) that all unsecured receivables that are due and 
collectable within six months from their inception are “current 
assets.”’ They argue that since the loan or advance to The Ameri- 
can Board of Trade was an unsecured receivable due and collect- 
able within six months from its inception, it was a “current asset.” 
This argument cannot prevail, however, in view of the specific 
exclusion cited supra, p. 24. 


As shown, infra, pp. 78-79, 94-97, the broad category of “re- 
ceivables” includes, inter alia, all loans and advances. The regu- 
lations specifically exclude from “current assets” those receivables 
that are unsecured advances and loans to a business affiliate under 
common control with the registrant (17 CFR 1.17(d) (2) (v)). 
This specific exclusion prevails over any contrary implication 
from the more general provisions of 17 CFR 1.17 (d) (2) (iii). 


Hence the item was not a “current asset” because it was an 
unsecured advance or loan to a business affiliate under common 
control with the registrant, which is expressly excluded from 
“current assets” by 17 CFR 1.17(d) (2) (v). 


II. Respondent Corporation’s Loan or Advance to Arthur N. Econ- 
omou 


As of each of the relevant dates involved in this case (see Find- 
ing of Fact 5(a)), the respondent corporation considered as a 
“current asset” an amount due from a loan or advance by the 
respondent corporation to Arthur N. Economou in the amount of 
$2,000 (later $1,000) which the respondents contend was secured 
by a pledge of Mr. Economou’s GTO Pontiac automobile valued 
at $2,500 (later $1,500). 


The Hearing Examiner found that the item was not a “current 
asset” because (i) the loan was not evidenced by a note or other 
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evidence of indebtedness and, therefore, it was not possible to 
determine whether the asset could be “reasonably expected to be 
realized in cash * * * during the next twelve months” as required 
by the regulations (17 CFR 1.17(d) (2)), and (ii) inasmuch as 
there was no evidence of a security agreement showing that the 
automobile was collateral for the obligation, the loan was an un- 
secured loan to an officer of the registrant excluded as a “current 
asset” by 17 CFR 1.17(d) (2) (x) (Recommended Decision, pp. 8, 
15). 


The regulations define current assets as follows (17 CFR 1.17 
(d) (2)): 


The term “current assets” means cash and other assets 
or resources commonly identified as those which are reason- 
ably expected to be realized in cash or sold during the next 
12 months in the normal course of operation of the principal 
business of the applicant or registrant, and which are avail- 
able for and intended for payment of current liabilities. * * * 


The regulations expressly exclude from “current assets” (17 
CFR 1.17(d) (2) (x)): 


(x) Unsecured loans and advances to partners, officers and 
employees of the applicant or registrant; 


I conclude that the item was not part of respondent corporation’s 
current assets because it was not part of the assets “‘reasonably 
expected to be realized in cash * * * during the next 12 months 
* * * and which are available for and intended for payment of 
current liabilities” (17 CFR 1.17(d) (2)). But even if it met that 
test, it would be expressly excluded from current assets (17 CFR 
1.17(d) (2) (x)) because it was an “unsecured” loan to an officer 
of the registrant. These matters will be discussed seriatim. 


The $2,000 loan was not a separate item but, rather, it was part 
of Mr. Economou’s much larger personal drawing account. It was 
recorded on the general ledger of the respondent corporation as 
“ANE Drawings” or “Personal Drawings” (Tr. 23). 


Mr. Economou testified (Tr. 402, 456-457, 465-467, 470-473, 
513-516, 541-542) that he had a continuous arrangement with the 
respondent corporation under which advances were made to him 
and he continuously made payments on the account, leaving a 
$2,000 portion at all times secured (Tr. 465-467). He explained 
(Tr. 465-466, 513-515) : 
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A * * * It can be said that any money I paid back to Arthur 
N. Economou [& Co., Inc.] over a period of the year, any 
month, could have been used to pay off that specific loan. 


We didn’t do it that way. We simply reduced the general 
debt or applied any money I paid back to the amount in 
general, but simply kept a portion of it secured by the 
GTO collateral. We felt that that would eliminate the need 
of cancelling a note out from time to time and replacing it 
with a new one and it would save considerable bookkeeping 
work attached to maintaining it in accordance with the 
rules under 1.17. 


* “ « 
You stated on your direct testimony that that particular 
note was paid in April of 1969? 
Yes, sir. 


But it continues to show, or an obligation continues to show 
in financial reports which you submitted to the CEA sub- 
sequent to that date? 


Yes. 


I am not quite sure I understand how this can be. Was 
there another note? 


No. First of all, the note was a demand note, so it is open- 
ended, so to speak. 


You said you paid the note. Then there appears another 
obligation in the subsequent report, so there must have 
been another note, is that right? 


No, you do not understand the specific arrangement. 
I do not. 


Let me put it this way: I paid three thousand dollars in 
April, sir, on my account. That note conceivably could 
have been indicated as paid and a new debt structured 
into that particular picture. In other words, two thousand 
dollars was at all times secured on a continuous basis. 


Then the note wasn’t paid? You paid another three thou- 
sand dollars, but not that two thousand dollars, is that 
right? 
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No, no, I paid three thousand dollars into my account. It 
could have been considered that note. That note could have 
been automatically renewed at that particular point, since 
it was an open-ended note, so to speak. It was a demand 
note, Mr. Davis. Instead of simply— 


But you didn’t pay it? 


I paid three thousand dollars into my account. Did that 
pay the note? I would say it did. 


I am asking you. 


Yes, that note could be considered as having been paid. 


Was it? 
It all depends on how you want to look at it. 


No, sir, it does not. It depends on whether or not it was 
paid. 


A portion of my debt was paid. That could be considered 
as automatically a new two thousand dollars. We could 
consider on our books a new section of the debt that I 
owed to the corporation was secured at that point. 


Mr. Edward F. Fitzpatrick, an auditor for the Commodity Ex- 
change Authority (Tr. 4-5), and Mr. Kirchhoff, Deputy Director, 
Registration and Audit Division, Commodity Exchange Authority 
(Tr. 126), expressed the opinion that the loan was not a “current 
asset” because, inter alia, there was no indication that the ad- 
vances to Mr. Economou were to be repaid during the next 12 
months (Tr. 17-25, 46-53, 94-95, 135-187; Comp. Ex. 3, p. 2; 
Comp. Ex. 9, p. 2; Comp. Ex. 10, p. 2). 


In these circumstances, it is clear that Mr. Economou’s “loan” 
was not part of the respondent corporation’s assets “which are 
reasonably expected to be realized in cash * * * during the next 
12 months * * * and which are available for and intended for 
payment of current liabilities” (17 CFR 1.17(d) (2)). Mr. Econ- 
omou’s testimony (Tr. 402, 456-457, 465-467, 470-473, 513-516, 
541-542) shows that the $2,000 claimed as a secured loan was part 
of Mr. Economou’s much larger obligation resulting from his per- 
sonal drawing account, and although he continuously made pay- 
ments into his account, he continuously drew money from the ac- 
count, so his payments on the loan did not give the respondent 
corporation money that was “available for and intended for pay- 
ment of current liabilities.” 4 
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The Hearing Examiner may have concluded that there was no 
evidence that the loan to Mr. Economou would be “reasonably ex- 
pected to be realized in cash * * * during the next twelve months” 
solely because he found that there was no written note (Recom- 
mended Decision, pp. 8, 15). If so, I do not agree that the lack of a 
note is conclusive. The regulations do not expressly require that 
loans to an officer of a registrant be in writing to qualify as “cur- 
rent assets” (17 CFR 1.17(d) (2) (x)). In another subsection of 
the same section of the regulations, it is specifically provided that 
crop loans to farmers must be “evidenced by legally-enforceable 
written instruments in the possession of the registrant” to qualify 
as “current assets” (17 CFR 1.17(d) (2) (ii) ; see, also, 17 CFR 
1.17(d) (4) ). Hence it is inappropriate to read the requirement of 
a written instrument into other subsections of this section of the 
regulations where it does not appear. But, in any event, I agree 
with the Hearing Examiner’s conclusion that the loan does not 
come within the definition of current assets in 17 CFR 1.17 (d) (2). 


Since the loan failed to meet the definition of “current assets” 
in 17 CFR 1.17 (d) (2), it is not necessary to consider whether the 
loan was excluded from “current assets” by one of the specific ex- 
clusions. But even if the loan had met the foregoing definition of 
“current assets,” it was an “unsecured” loan to an officer of the 
registrant, which is expressly excluded from “current assets” by 
17 CFR 1.17 (d) (2) (x). 


Edward F. Fitzpatrick, an auditor for the Commodity Exchange 
Authority (Tr. 4-5), testified that he was instructed to investigate 
several current assets claimed by the respondents on the March 
31, 1969, financial report, including the loan allegedly secured by 
Mr. Economou’s car (Tr. 10-12). He testified that he visited Mr. 
Economou at the respondent corporation’s office “seeking a note 
or some tangible evidence, something in writing which would in- 
dicate to me the date on which the note would be payable” (Tr. 
17). He also testified that “I was seeking some written document 
whereby the automobile had been pledged to the corporation to 
secure the loan. I thought that this information may be included in 


4. The fact that the loan allegedly secured by Mr. Economou’s car was reduced from 
$2,000 to $1,000 is not inconsistent with this conclusion. The reduction did not occur 
because of payments made against the loan or drawing account; it occurred because the 
value of the car was decreasing. The respondents had a $500 “cushion” between 
the claimed value of the car and the amount of the loan allegedly secured by the car. 
When the respondents valued the car at $2,500, they claimed $2,000 as a secured loan; 
when the respondents valued the car at $1,500, they claimed $1,000 as a secured loan. 
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the document I have just referred to, or perhaps there might be a 
chattel mortgage or some such document which would legally 
pledge that automobile to the corporation” (Tr. 18).** 


Mr. Fitzpatrick testified that he was not shown any written 
evidence of the loan or of any security agreement (Tr. 17-25, 94- 
95, 114-118; see, also, Comp. Ex. 3, p. 2, and Tr. 46-53), but that 
Mr. Economou showed him an automobile registration “evidencing 
the fact that such an automobile did exist and it was registered in 
New York State under his name” (Tr. 18). When Mr. Fitzpatrick 
told Mr. Economou that it would be very-difficult for him to accept 
the $2,000 as a secured loan, without written documentation, Mr. 
Economou “became heated” and said, “If I tell you that the auto- 
mobile is pledged to the corporation, then that is so. * * * Don’t 
you understand? I am the corporation. I am Arthur N. Economou 
& Company. If I say the automobile is pledged to the corporation, 
it’s so” (Tr. 22). 


Mr. Fitzpatrick testified that the respondents’ Certified Public 
Accountant, Mr. Radcliffe, explained that the loan was part of a 
larger personal drawing account of Mr. Economou’s, and in Mr. 
Fitzpatrick’s presence, Mr. Radcliffe wrote on the account the 
words, “Secured to the extent of $2,000 by automobile,” or “ANE’s 
automobile” (Tr. 23-24) .*» 


Mr. Fitzpatrick and Mr. Kirchhoff, Deputy Director, Registra- 
tion and Audit Division, Commodity Exchange Authority (Tr. 
126), expressed the opinion that the loan was not a “current asset” 
because, inter alia, the amount was unsecured (Tr. 17-25, 46-53, 
94-95, 135-137; Comp. Ex. 3, p. 2; Comp. Ex. 9, p. 2; Comp. Ex. 
10, p. 2). 


Mr. Economou testified that the arrangement was reflected in 
a written demand note and in a written security agreement 
pledging his automobile as payment for $2,000 of the loan. He 
admitted that he did not show Mr. Fitzpatrick a copy of the de- 
mand note or the security agreement, stating that Mr. Fitz- 
patrick did not ask to see them (Tr. 513-516). 


Mr. Economou explained that he had a great deal of difficulty 
working with Mr. Fitzpatrick because they did not understand 


4a. As previously stated, the lack of a written note would not be decisive, but the evidence 
as to the absence of a note is tied in with the evidence as to the lack of a written 
security agreement. 

4b. This was insufficient to create a valid security interest since it was not signed by 
Mr. Economou, see infra, pp. 39-40. 
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each other (Tr. 418, 427-431, 446-447, 542), and he admitted that 
part of the misunderstanding was because Mr. Fitzpatrick was 
concentrating on whether the items were properly documented 
(Tr. 427-430, 446-447), whereas Mr. Economou was concentrating 
on “various ideas or concepts” or “preliminary sketches” (Tr. 
429). This supports Mr. Fitzpatrick’s testimony that he asked 
to see the written documents and was not shown them. 


Other circumstances also support the Hearing Examiner’s find- 
ing that the loan to Mr. Economou was not supported by a writ- 
ten note or security agreement. 


Mr. Economou admitted on cross-examination that he did not 
have the documents finalized at the time of Mr. Fitzpatrick’s 
visit, but he said that the documents were later finalized (Tr. 402, 
456-457, 465-467, 470-473, 513-516, 541-542). However, he failed 
to produce them at the hearing despite notice that they were 
regarded as important. 


Mr. Economou was advised by Mr. Fitzpatrick in the spring of 
1969 that documentation of the various loans and agreements 
was required for the assets to be regarded as “current assets” 
(Tr. 17-30, 94-95, 114-118, 402-403, 427-430, 446-447, 450-459, 
465-468, 470-473, 513-517, 541-543). Mr. Fitzpatrick’s testimony 
that he looked for and was not shown a copy of a note or security 
agreement with respect to the loan to Mr. Economou was given 
on the first day of the hearing, Wednesday, August 5, 1970. On 
Friday, August 7, 1970, Mr. Economou attempted to read into the 
record drafts of various written documents prepared by his at- 
torney but they were excluded on the ground that they were not 
finalized (Tr. 442-444). The Hearing Examiner told Mr. Economou 
to put the finalized documents into evidence, stating (Tr. 445): 


THE WITNESS: In order for us to have legal instruments, 
we have to start somewhere. 


THE REFEREE: No, you don’t have to start; you have to 
have them. 


THE WITNESS: I have them. I am leading up to it. 


THE REFEREE: If you have them, bring them out and 
put them into evidence, if there is no objection. Don’t tell 
us how you prepared them. 


THE WITNESS: Supposing they are scattered in corporate 
records? 
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THE REFEREE: That’s too bad. You have had time to 
produce them for a long time. 


THE WITNESS: We were not asked to produce them. 


THE REFEREE: You are saying you want to produce 
them. 


THE WITNESS: We do. 


However, on Monday, August 10, 1970, the last day of the hear- 
ing, Mr. Economou produced only one finalized document, relating 
to one of the other issues in the case (Resp. Ex. 1; Tr. 489-491). 
This gives rise to the strong inference that there was no finalized 
written documents in existence supporting the respondents’ con- 
tentions as to the note or security agreement involved in the loan 
to Mr. Economou. See Wigmore, Evidence, (3rd ed. 1940), §§ 285- 
291; United States v. Di RE, 332 U.S. 581, 593; Interstate Circuit 
v. United States, 306 U.S. 208, 225-227; Vajtawer v. Comm’r of 
Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 
153-155; Kirby v. Tallmadge, 160 U.S. 379, 383; International 
Union v. N.L.R.B., 455 F.2d 1357, 1862-1870 (C.A.D.C.); Hoff- 
man v. C. 1. R., 298 F.2d 784, 788 (C.A. 3) ; Neidhoefer v. Automo- 
bile Ins. Co. of Hartford, Conn., 182 F.2d 269, 270-271 (C.A. 
7) ; Mid-Continent Petroleum Corporation v. Keen, 157 F.2d 310, 
315 (C.A. 8) ; Bowles v. Lentin, 151 F.2d 615, 619 (C.A. 7), cert- 
iorari denied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 
F.2d 253, 256-257 (C.C.P.A.) ; National Labor Relations Board v. 
Remington Rand, Inc., 94 F.2d 862, 867-868 (C.A. 2), certiorari 
denied, 304 U.S. 576. See, also, In re Sy B. Gaiber & Co., 31 Agri- 
culture Decisions 474, 499. 


“It is certainly a maxim that all evidence is to be weighed 
according to the proof which it was in the power of one side to 
have produced and in the power of the other to have contra- 
dicted.”’ Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with 
approval in Wigmore, Evidence (3rd ed. 1940), § 285. 


The Hearing Examiner, who saw and heard the witnesses 
testify, did not believe Mr. Economou’s testimony that the loan 
was reflected by a written note or security agreement. The 
weight to be given to a Hearing Examiner’s findings reaches its 
maximum when it turns on credibility (see Fairbank v. Hardin, 
429 F.2d 264, 268 (C.A. 9); NLRB v. Majestic Weaving Co., 355 
F.2d 854, 859 (C.A. 2) ; Cella v. United States, 208 F.2d 783, 788 
(C.A. 7), certiorari denied, 347 U.S. 1016; National Labor Rela- 
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tions Board v. Swinerton, 202 F.2d 511, 514 (C.A. 9), certiorari 
denied, 346 U.S. 814; National Labor Relations Board v. Dinion 
Coil Co., 201 F.2d 484, 490 (C.A. 2)). A review of the entire rec- 
ord compels me to reach the same conclusion as that of the Hear- 
ing Examiner. 


The respondents argue that there was no investigation made 
to determine that a note or security agreement was not in exist- 
ence after Mr. Fitzpatrick’s investigation in the spring of 1969. 
The complainant relies on the doctrine that a “fact, once shown 
to exist, is presumed to continue until the contrary is proven.” 
Humble Oil and Refining Co. v. Sun Oil Co., 191 F.2d 705, 715 
(C.A. 5). See, also, Allstate Finance Corp. v. Zimmerman, 330 
F.2d 740, 744 (C.A. 5); Faleoni v. Federal Deposit Insurance 
Corp., 257 F.2d 287, 291 (C.A. 3); Baltimore and Ohio R. Co. v. 
Felgenhauer, 168 F.2d 12, 17 (C.A. 8) ; Mount Vernon Hotel Co. 
v. Block, 157 F.2d 637, 639 (C.A. 9). 


The foregoing presumption relied on by the complainant is 
sufficient, in this respect. But of even greater weight is the in- 
ference drawn from the failure of the respondents to produce the 
alleged documents at the hearing. The combined weight of this 
presumption and inference would compel a finding, even without 
giving any weight to the Hearing Examiner’s determination as to 
the credibility of the witnesses, that as of each of the relevant 
dates, there were no written documents in existence supporting 
the respondents’ contentions. 


As we shall show, since there was no written security agree- 
ment, and since there was no transfer of possession of the car 
to the respondent corporation, the loan to Mr. Economou was an 
unsecured loan. 


The term “unsecured” is is not defined in the regulations. In 
the absence of a definition, it is presumed that the word is used 
in its ordinary signification. Miller v. Robertson, 266 U.S. 243, 
250; Old Colony R. Co. v. Commissioner, 284 U.S. 552, 560; United 
States v. Stewart, 311 U.S. 60, 63; Jones v. Liberty Glass Co., 332 
U.S. 524, 5381; Bruhn’s Freezer Meats v. U. S. Department of Agri- 
culture, 438 F.2d 1332, 1338 (C.A. 8); Volkart Brothers, Inc. v. 
Freeman, 311 F.2d 52, 58 (C.A. 5). 


The meaning of “unsecured” is determined by federal law since 
federal law governs where a federal statute or interest is in- 
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volved.® In determining “the applicable federal rule we have oc- 
casionally selected state law.” Clearfield Trust Co. v. United States, 
318 U.S. 363, 367. It would seem that in determining whether a 
loan or receivable is secured, state law should be selected as the 
appropriate source of federal law. Unless the relevant state law 
recognizes that certain property is subject to a security interest, 
it would serve no purpose to regard a loan or receivable as “se- 
cured” by such property under federal law. 


Moreover, if we were to fashion the applicable federal law with- 
out resorting to state law, we would be guided by the Uniform 
Commercial Code. United States v. Hext, 444 F.2d 804, 809-810 
(C.A. 5) ; United States v. Wegematic Corporation, 360 F.2d 674, 
676 (C.A. 2). The transactions at issue in this case occurred in 
New York, which has adopted the Uniform Commercial Code— 
Secured Transactions. Hence the Uniform Commercial Code— 
Secured Transactions, is unquestionably the appropriate source 
to determine whether the $2,000 loan was “secured” by Mr. 
Economou’s car. 


As we shall show, a loan or advance is secured, within the 
meaning of the regulations, if the creditor is a “secured party” 
under the Uniform Commercial Code—Secured Transactions. Un- 
der the Uniform Code, a party is a “secured party” (i) if he has 
the collateral in his possession, or (ii) if he has a signed security 
agreement. There is no requirement under the regulations that 
the secured party have a “perfected” security interest, which is 
created under the Uniform Code (i) by having possession of the 
collateral, or (ii) by filing in the appropriate office a financing 
statement. 


Under the Uniform Commercial Code—Secured Transactions, a 
“Secured party” is a “lender, seller or other person in whose 
favor there is a security interest” in collateral. “ ‘Collateral’ 
means the property subject to a security interest * * *.”7 


5. South Buffalo R. Co. v. Ahern, 344 U.S. 367, 372; Dice v. Akron, C. & Y. R. Co., 
842 U.S. 359, 361-362; United States v. Standard Oil Co. of Calif., 332 U.S. 301, 305; 
Labor Board v. Hearst Publications, Inc., 322 U.S. 111, 123; Brady v. Southern Ry. Co., 
820 U.S. 476, 479; Illinois Steel Company v. B. & O. R. Co., 320 U.S. 508, 510-511; 
Clearfield Trust Co. v. United States, 318 U.S. 3638, 366-367; Sola Electric Co. v. Jeffer- 
son Electric Co., 317 U.S. 173, 17 ; Prudence Corp. v. Geist, 316 U.S. 89, 95; D’oench, 
Duhme & Co., Inc. v. F.D.1.C., 315 U.S. 447, 453-462. See, also, United States v. Hext, 
444 F.2d 804, 807-809 (C.A. 5). 

. McKinney's Consolidated Laws of New York, Annotated, Book 62-1/2, Part 3, Uniform 
Commercial Code, § 9-105 (i). 

v.: Bee § 9-105 (c). 
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A “security interest” is not enforceable against the debtor or 
third parties unless :* 


(a) the collateral is in the possession of the secured 
party; or 


(b) the debtor has signed a security agreement which con- 
tains a description of the collateral and in addition, when the 
security interest covers crops or oil, gas or minerals to be 
extracted or timber to be cut, a description of the land con- 
cerned. In describing collateral, the word “proceeds” is 
sufficient without further description to cover proceeds of 
any character. 


Hence a valid “security interest” may be created either by a 
signed security agreement or by the secured party’s possession 
of the collateral.° This is explained in the Official Comment to 
the Uniform Commercial Code—Secured Transactions, as 
follows :'° 


3. One purpose of the formal requisites stated in subsection 
(1) (b) is evidentiary. The requirement of written record 
minimizes the possibility of future dispute as to the terms 
of a security agreement and as to what property stands as 
collateral for the obligation secured. Where the collateral 
is in the possession of the secured party, the evidentiary 
need for a written record is much less than where the col- 
lateral is in the debtor’s possession; customarily, of course, 
as a matter of business practice the written record will be 
kept, but, in this Article as at common law, the writing is 
not a formal requisite. Subsection (1) (a), therefore, dis- 
penses with the written agreement—and thus with signa- 
ture and description—if the collateral is in the secured 
party’s possession. 


The complainant contends that in order to have a secured loan 
or receivable under the regulations there must not only be an 
enforceable “security interest,” but the security interest must be 
“perfected.” With certain exceptions, a “financing statement” 
must be filed in the appropriate office to “perfect” a security in- 


8. Id., § 9-203 (1). 

9. The creation of a security interest by delivering pledged property to the lender dates 
back to the days of Moses. See Deuteronomy 24:10-11. 

10. McKinney's Consolidated Laws of New York, Annotated, Book 62-1/2, Part 3, Uniform 
Commercial Code, Official Comment to § 9-203, paragraph 3, p. 396. 
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terest.!' A “financing statement” is a document which must be 
signed by the debtor and the secured party, give the address of 
the debtor and secured party, and contain a statement indicating 
the types, or describing the items, of collateral.'* 


One of the exceptions to the requirement of filing a financing 
statement in order to perfect a security interest arises if the 
collateral is “in possession of the secured party * * *.” 1% That 
is, possession of the collateral by the secured party “perfects” a 
security interest just the same as filing. This is explained in 
the Official Comment to the Uniform Commercial Code—Secured 
Transactions, as follows:"* 


As under the common law of pledge, no filing is required by 
this Article to perfect a security interest where the secured 
party has possession of the collateral. 


* * * 


Possession may be by the secured party himself or by an 
agent on his behalf: it is of course clear, however, that the 
debtor or a person controlled by him cannot qualify as such 
an agent for the secured party. 


In this case, since there was no signed security agreement in 
existence with respect to Mr. Economou’s automobile, no valid 
security interest was created unless the collateral was in the 
possession of the secured party. But if the collateral was in the 
possession of the secured party, the security interest was not 
only valid, but it was also “perfected.” Hence under the facts 
of this case, it would not be possible for the respondent corpora- 
tion to have an unperfected security interest in Mr. Economou’s 
car. 


But in other cases, there may be a valid security interest 
created by a signed security agreement, with no steps taken to 
perfect the security interest by filing. Although the issue is not 
presented here, it would seem that such an unperfected security 
interest would be sufficient under the regulations. 


The regulations use the word “unsecured” without defining the 
term. An unperfected security interest is a valid security in- 


. McKinney's Consolidated Laws of New York, Annotated, Book 62-1/2, Part 3, Uniform 
Commercial Code, §§ 9-302(1); 9-303; 9-401. 

» ie § 9-402(1). 

, Wes 38 9-302(1) (a); 9-305. 
Id fficial Comment to § 9-305, paragraphs 1 and 2, p. 476. 
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terest, even though it is inferior to perfected security interests. 
The Practice Commentary on the Uniform Code—Secured Trans- 
actions, states: 


(3) This article nowhere says plainly that an unperfected 
security interest is invalid against or inferior to any per- 
fected security interest. Subsec. (1) (a) of this section does 
say that the unperfected security interest is subordinate to 
persons entitled to priority under U.C.C. §9-312, which sets 
forth or absorbs by cross-reference a number of rules of 
priority. Fortunately, it can be deduced from U.C.C. §9-312 
(5) that a perfected security interest outranks one which 
is not yet perfected. 


Even though an unperfected security interest is inferior to a 
perfected security interest, a person having an unperfected secu- 
rity interest is still a “secured party” under the Uniform Com- 
mercial Code—Secured Transactions (§9-105(i)), and I would not 
hold that a person has an “unsecured loan” within the meaning 
of the regulations, when he is a “secured party,” under the Uni- 
form Commercial Code—Secured Transactions, as to the same 
loan, in the absence of an express requirement in the regulations 
that there must be a perfected security interest. Cf., In re Ameri- 
can Fruit Purveyor’s Inc., 30 Agriculture Decisions 1542, 1561. 


At this point, it is appropriate to restate the rule that general 
expressions in any opinion are to be limited to the facts involved 
in the particular case (Osaka Shosen Line v. United States, 300 
U.S. 98, 102-104; Humphrey’s Executor v. United States, 295 U.S. 
602, 626-627; Cohens v. Virginia, 6 Wheat, 264, 399). The legal 
principles as to secured transactions very depending on the par- 
ticular circumstances involved. 


For example, with respect to a security interest in motor ve- 
hicles which are not “inventory held for sale,” the Uniform Com- 
mercial Code—Secured Transactions, provides that the filing pro- 
visions do not apply if the State statute requires a certificate of 
title and “a notation of such a security interest can be indicated 
by a public official on a certificate or a duplicate thereof.” '* How- 
ever, New York does not have such a title notation system,’’ and, 


15. McKinney's Consolidated Laws of New York, Annotated, Book 62-1/2, Part 3, Practice 
Commentary to § 9-301, p. 428. 

16. McKinney's Consolidated Laws of New York, Annotated, Book 62-1/2, Part 3, § 9-302- 
(3) (b). 

17. Id., Practice Commentary to § 9-302, paragraph 11, p. 456; Seely v. First National 
Bank & Trust, Boynton Beach, Florida, 64 N.Y. Mis. Rep.2d 845; 315 N.Y. S.2d 
374, 376, 378. 
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therefore, this provision is irrelevant in this case. Hence, in the 
case of a motor vehicle in New York, a security interest is per- 
fected either by filing or by transferring possession to the creditor. 


Turning now to the question as to whether third persons had 
notice that the car was pledged or whether the respondent corpora- 
tion had possession of the collateral (the car) which would give 
it a valid security interest, it has been recognized that “ ‘posses- 
sion’ is ‘not a self-expounding term.” Sweetnam v. Edmund Wright 
Ginsberg Corporation, 128 F.2d 1, 2 (C.A. 2), certiorari denied, 
317 U.S. 647. Whether enough has been done to transfer posses- 
sion is frequently “a question of more or less.’’ Mr. Justice Holmes, 
in Sexton v. Kessler, 225 U.S. 90, 98. 


The “real purpose of requiring possession” is to give “‘notice to 
third parties that property apparently owned by the debtor is 
subject to a security interest.” Sweetnam v. Edmund Wright Gins- 
berg Corporation, 128 F.2d 1, 2 (C.A. 2), certiorari denied, 317 
U.S. 647; see, also, Gins v. Mauser Plumbing Supply Co., 148 F.2d 
974, 977 (C.A. 2). “The crucial question is how well * * * [the 
respondents] signified to the world what property was and what 
property was not pledged.” Sweetnam v. Edmund Wright Gins- 


berg Corporation, 128 F.2d 1, 2 (C.A. 2), certiorari denied, 317 
U.S. 647. The transfer to the creditor “should be all that the situa- 
tion permits of at the time to remove the property from the osten- 
sible ownership of the pledgor” (Gins v. Mauser Plumbing Supply 
Co., 148 F.2d 974, 977 (C.A. 2)). See, also, 7. A. Gaskin Lumber 
Company v. Airline Lumber Company, Inc., 127 F.Supp. 461, 462- 
463 (E.D. La.). 


Situations analogous to the present case occur where a creditor 
loans money to a firm and the creditor wants to leave the borrower 
in control of the pledged merchandise for processing or other busi- 
ness reasons, but the creditor wants to retain legal possession 
under the common law of pledge. In such situations, the courts 
will look at all of the circumstances, such as the size and location 
of signs denoting the creditor’s interest in the collateral, in order 
to determine whether reasonable measures have been taken to 
place third persons on notice of the creditor’s interest in the col- 
lateral. Sweetnam v. Edmund Wright Ginsberg Corporation, 128 
F.2d 1, 2-3 (C.A. 2), certiorari denied, 317 U.S. 647; In re Merz, 
37 F.2d 1, 1-3 (C.A. 2), certiorari denied, 281 U.S. 788; In re 
North American Builders, Inc., 320 F.Supp. 1229, 1232 (D. Neb.) ; 
Kirst v. Buffalo Cold Storage Co., 36 F.Supp. 401, 402-403 (W.D. 
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N.Y.). See, also, “Security Interests Under Pledge Agreements,” 
51 Yale L.J. (1942) 431, 481-438. 


The Uniform Commercial Code—Secured Transactions, pro- 
vides that a security interest is not invalid merely because the 
debtor has the right to use the collateral, but this “does not relax 
the requirements of possession where perfection of a security in- 
terest depends upon possession of the collateral by the secured 
party or by a bailee.” McKinney’s Consolidated Laws of New York, 
Annotated, Book 62-1/2, Part 3, § 9-205. Specifically, the Code 
provides (ibid.) : 


A security interest is not invalid or fraudulent against cred- 
itors by reason of liberty in the debtor to use, commingle or 
dispose of all or part of the collateral (including returned or 
repossessed goods) or to collect or compromise accounts, con- 
tract rights or chattel paper, or to accept the return of goods 
or make repossessions, or to use, commingle or dispose of 
proceeds, or by reason of the failure of the secured party to 
require the debtor to account for proceeds or replace collat- 
eral. This section does not relax the requirements of posses- 
sion where perfection of a security interest depends upon 
possession of the collateral by the secured party or by a bailee. 


The Official Comment as to this section states (McKinney’s Con- 
solidated Laws of New York, Annotated, Book 62-1/2, Part 3, 
Official Comment to § 9-205, p. 413) : 


6. The last sentence is added to make clear that the Section 
does not mean that the holder of an unfiled security interest, 
whose perfection depends on possession of the collateral by 
the secured party or by a bailee (such as a field warehouse- 
man), can allow the debtor access to and control over the 
goods without thereby losing his perfected interest. The com- 
mon law rules on the degree and extent of possession which 
are necessary to perfect a pledge interest or to constitute a 
valid field warehouse are not relaxed by this or any other sec- 
tion of this Article. 


Similarly, although this section of the regulations does not spe- 
cifically refer to those instances where possession is necessary to 
create a valid security interest (i.e., it refers to possession neces- 
sary for “perfection” of a security interest), it is obvious that 
this section of the regulations does not relax the requirements of 
possession needed to create a valid security interest where there 
is no signed security agreement (§ 9-203). 
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In the present case, the record is devoid of evidence that any- 
thing was done to transfer possession of the car or to indicate to 
third persons that the car was pledged to the corporation. Al- 
though the complainant has the burden of proving that the loan 
was unsecured, it established a prima facie case by Mr. Fitzpat- 
rick’s testimony that he asked for and was not shown any evidence 
of a security agreement, and that he advised Mr. Economou that 
it would be very difficult for him to accept the loan as a secured 
loan (Tr. 18, 22). 


The inference is inescapable that Mr. Economou continued to 
use his car. If he had transferred possession of the car to the 
corporation, or done anything to indicate to third persons that the 
car was pledged, he would have said so when Mr. Fitzpatrick 
challenged the item. Moreover, he made no claim in this respect 
at the hearing. He relied, instead, on a written security agree- 
ment, which the Hearing Examiner and I have concluded was non- 
existent. Hence the inference is inescapable that nothing was done 
to transfer possession of the car or to indicate to third persons 
that the car was pledged to the corporation. The loan was, there- 
fore, specifically excluded from “current assets” because it was an 
unsecured loan to an officer of the registrant (17 CFR 1.17(d) 
(2) (x)). 


III. Respondent Corporation's Loan or Advance to The American 
Association of Commodity Traders 


As of each of the relevant dates involved in this case (see 
Finding of Fact 6(a)), the respondent corporation considered as 
a “current asset” under the heading “secured receivables due 
within 12 months” an amount ranging from $9,626.81 to $3,327.31 
due from The American Association of Commodity Traders 
which the respondents contend was secured by an inventory of 
Association publications. 


The Hearing Examiner found (Recommended Decision, pp. 8-9, 
15) that the item was not a “current asset” because it was an 
unsecured loan to a business affiliate under common control with 
the registrant, which is specifically excluded as a current asset 
by the regulations (17 CFR 1.17(d) (2) (v)). 


The respondent Arthur N. Economou is the President and 
founder of The American Association of Commodity Traders, a 
non-profit educational organization of about 1,200 members, and 
he is Editor of its publication, “The Journal of Commodity Trad- 
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ing” (Affidavit attached to Answer to Amended Complaint, p. 8). 
His wife is the Secretary-Treasurer of the Association and Asso- 
ciate Editor of its publication (Comp, Ex. 2, p. 3). 


Before the minimum financial requirements were imposed by 
the Commodity Exchange Authority, the expenses of the Asso- 
ciation were taken by the respondent corporation as its own ex- 
penses, but in the financial report as of March 31, 1969, the re- 
spondent corporation showed an amount due from the Association 
of $9,626.81 (Tr. 25-26, 517-518). Mr. Fitzpatrick testified that 
Mr. Economou told him that this represented editorial expenses 
of $5,000 rent $900, supplies $300, maintenance $100, ticker ex- 
penses $300, telephone expense $100, travel expense $100, salaries 
to outside persons $1,600, and $1,226.81 in additional, unspecified 
expenses (Tr. 26). Mr. Economou testified that the “major por- 
tion of the charge was in the form of a management fee which 
we made to the Association” (Tr. 458-459). Presumably, Mr. 
Economou was referring to the $5,000 “editorial expense,” al- 
though the record is not clear in this respect. 


The expenses were not current operating expenses. They had 
been incurred during previous fiscal periods (Tr. 26). 


If any portion of such expenses had not been paid by the re- 
spondent corporation on behalf of the Association, but, on the 
other hand, represented an obligation owed to the respondent cor- 
poration, e.g., for services rendered and no payment made there- 
for, the item would not have been a loan or advance, and we 
would have to consider whether the item was excluded from 
“current assets” as an unsecured receivable not due and collect- 
able within six months from its inception (17 CFR 1.17(d) (2) 
(iii)). In such circumstances, it is likely that that exception 
would have excluded the item from “current assets.” But the 
evidence adequately supports the Hearing Examiner’s finding and 
conclusion that the term was a “loan,” i.e., that money was actually 
paid to or on behalf of the Association, and that it was an unse- 
cured loan to a business affiliate under common control with the 
registrant. 


Mr. Fitzpatrick testified that he “determined that the account 
represented expenses of the American Association of Commodity 
Traders which were paid by the Economou Corporation” (empha- 
sis supplied; Tr. 25; see, also, Comp. Ex. 3, p. 2; Tr. 46-53; Comp. 
Ex. 9, pp. 2-3; Comp. Ex. 10, p. 12; Tr. 135-137). Mr. Economou 
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testified that about $7,000 was paid on the account during the last 
year and that “[w]le were delighted to have the money back” 
(emphasis supplied; Tr. 460; see, also, Tr. 519). Mr. Economou 
also testified that “this amount [i.e., $9,626.81] was secured and 
is specifically included as a current asset by section 1.17 (d) (2) (v) 
of the CEA regulations” (Tr. 459; see, also, Tr. 468). The section 
cited by Mr. Economou, 1.17(d) (2) (v), is relevant only if the 
item represented a loan or advance. Mr. Economou referred to 
the item as a “loan” on seven occasions (Tr. 457, 468 (five times), 
469), but at times he corrected himself to say that it was an ac- 
count receivable (Tr. 457, 459, 468). However, his “correction” of 
terminology is not the equivalent of a denial that the item was a 
loan. Under the respondents’ theory, even though an item is a loan 
or advance, if it is carried on the respondent corporation’s books 
as a “receivable,” the complainant is not justified in treating the 
item as a loan or advance without notifying the respondents in 
advance of the hearing. 


Perhaps of greatest weight is the fact that the respondent 
corporation lists the amount due from the Association on its 
balance sheet under the heading “Loans and Advances, Secured” 
(Answer to Amended Complaint, p. 4). 


Prior to the oral argument, question la was sent to the parties 
on May 18, 1972, for discussion during the oral argument. It was 
designed to explore the possibility of whether some of the expenses 
were not actually paid by the respondent corporation and, there- 
fore, were not loans or advances. But Mr. Economou refused to 
discuss that question during the oral argument (Oral Arg. pp. 
189-191, 195-201). 


It is concluded that the record abundantly supports the Hearing 
Examiner’s finding and conclusion that this item was a “loan” or 
advance to a business affiliate under common control with the 
respondent corporation. 


The evidence with respect to whether the loan or advance was 
secured by the Association’s publications (Tr. 28-30, 34, 402-403, 
427-430, 446-447, 450-459, 465-468, 470-473, 513-517, 541-542) is 
similar to the evidence relating to Mr. Economou’s car. For the 
same reasons set forth above as to that issue, I agree with the 
Hearing Examiner’s finding and conclusion that the loan was un- 
secured. 
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Accordingly, the item was not a “current asset” because it was 
an unsecured loan or advance to a business affiliate under common 
control with the registrant. 17 CFR 1.17(d) (2) (v). 


Since the Hearing Examiner based his decision solely on this 
ground, which is supported by the record, I will not resolve the 
issue as to whether this item also fails to meet the general defini- 
tion of a “current asset,” i.e., whether it was reasonably expected 
to be realized in cash during the next 12 months. 


IV. Respondent Corporation’s Costs of Organizing The Economou 
Precious Metals Futures Trading Syndicate and The Econo- 
mou Grain Futures Trading Syndicate (Cost of Contract Ac- 
quisitions); Analysis of “Current Assets” Regulations 


The respondents contend that the financial requirement regula- 
tion are “so abstrusely and amorphously written as to readily lend 
themselves to myriad varying and conflicting interpretations and 
thus constitute deprivation of due process” (Respondents’ Sug- 
gested Findings and Brief, p. 22). The respondents contend that 
“Ta]ll subsections and subparagraphs of the definitions of ‘current 
assets,’ ‘current liabilities’ and ‘satisfactory subordinate agree- 
ment’ are involved in this proceeding, either directly, indirectly 
or for analysis and comparison purposes” (Respondents’ Suggest- 
ed Findings and Brief, p. 22). In view of this argument by the 
respondents, all of the regulations relating to minimum financial 
requirements (17 CFR 1.17) will be analyzed. 


An understanding of the entire regulatory program as to mini- 
mum financial requirements will also facilitate an understanding 
of the remaining two accounting issues presented in this case. One 
of the accounting issues involves “‘current assets” and one involves 
“current liabilities.” The remaining accounting issue involving 
“current assets” will be discussed in this section of the Decision 
(IV) together with the analysis of the regulations involving 
“current assets,” and the accounting issue involving “current lia- 
bilities” will be discussed in the next section of this Decision (V) 
together with the analysis of the regulations involving “current 
liabilities.” 

A. Organizational Costs of the Trading Syndicates (Cost of 

Contract Acquisitions) 


As of each of the relevant dates involved in this case (see Find- 
ing of Fact 7), the respondent corporation considered as a “cur- 
rent asset,” in amounts ranging from $6,016.80 to $9,304.97, the 
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cost of organizing The Economou Precious Metals Futures Trading 
Syndicate. The respondents considered this as a current asset be- 
cause under the terms of the Partnership Agreement of the Trad- 
ing Syndicate, the respondent corporation was to act as the ex- 
clusive broker for the Trading Syndicate, with the expectation of 
earning substantial brokerage commissions. The respondents’ ex- 
planation as to this asset is set forth in the respondent corpora- 
tion’s financial report as of March 31, 1969, as follows (Comp. 
Ex. 1, last page) : 


We have listed as a current asset our equity, or “acquisition 
cost”, in The Economou Precious Metals Futures Trading 
Syndicate in the amount of $6,016.80 


This current asset represents our actual outlay or expendi- 
ture in helping to bring to fruition The Economou Precious 
Metals Futures Trading Syndicate, a mutual fund in the form 
of a Limited Partnership, filed with the Securities and Ex- 
change Commission under the Securities Act if [sic] 1933 
and approved by the SEC as of March 20, 1969. A copy of 
the actual effective Prospectus is attached for your files. 


Under the terms of the Partnership Agreement, our Company, 
Arthur N. Economou & Co., Inc. will act as exclusive brokers 
for the Partnership and in view of the large amount of capi- 
tal involved this arragement will result in substantial added 
revenue for our Company in the months directly ahead. It is 
anticipated that the Partnership will start trading on May 
20, 1969. 


The $6,016.80 is a modest sum compared to the actual value 
of this contract that we have with the Partnership and does 
not at all reflect the large amount of personal work put into 
the new concept by Arthur N. Economou over the past two 
years in developing this Partnership to the point where it was 
approved for distribution by the SEC. 


In view of the above, we trust you will agree that we are 
justified in carrying the amount of $6,016.80 as a current 
asset in our financial statement as of March 31, 1969. 


The Hearing Examiner found and concluded that this item was 
not a “current asset” because (1) there was no material, credible 
evidence that a contract existed between the respondent corpora- 
tion and the Trading Syndicate providing for the respondent cor- 
poration to act as exclusive broker for the Trading Syndicate; 
(ii) the item was an unsecured loan to a business affiliate under 
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common control with the registrant which is excluded from “cur- 
rent assets” by § 1.17(d) (2) (v) of the regulations; (iii) even if 
there were a contract, the item would be an “intangible asset,” 
which is not a “current asset;” (iv) if the item is a “deferred 
charge,” as carried on the books of the respondent corporation, 
it is excluded as a current asset by § 1.17(d) (2) (ix) of the regu- 
lations; and (v) the evidence clearly shows that it could not be 
reasonably expected to be realized in cash during the next 12 
months. 


I disagree with the Examiner’s first two conclusions, but agree 
with (iii), (iv), and (v). 


The Economou Precious Metals Futures Trading Syndicate is a 
limited partnership (an open-ended type mutual fund) devoted 
exclusively to trading in platinum, palladium, and silver futures 
contracts. The public was invited to become limited partners upon 
payment of an initial offering price of $500 per unit. Once trading 
commenced, the offering price was the net asset value per unit 
(Comp. Ex. 13, p. 1, fn. 1). Mr. Economou was the promoter and 
only general partner of the Trading Syndicate. He had sole 
responsibility for the management of the Syndicate’s affairs 
(Comp. Ex. 13, p. 10); he received an annual fee of 8% of the 
partnership’s net asset value as a management fee and to cover 
expenses (Comp. Ex. 13, p. 1, fn. 4). 


The Syndicate’s Prospectus filed with the Securities and Ex- 
change Commission states that in “respect of each unit of limited 
partnership interest purchased by the public, the Partnership will 
receive a contribution to its capital of 100% of the purchase 
price” (Comp. Ex. 13, p. 4), inasmuch as “Arthur N. Economou, 
the general partner and an original limited partner, has agreed to 
pay all of the offering and organization expenses of the Partner- 
ship, irrespective of whether any of the units offered hereunder 
are purchased” (Comp. Ex. 13, p. 1, fn. 4). 


The Syndicate’s Prospectus states that the respondent corpora- 
tion “will at normal brokerage rates act as broker for the Partner- 
ship * * * for all of the Partnership’s trades in precious metals 
futures” (Comp. Ex. 13, pp. 3-4; see, also, pp. 10, 14d). The limit- 
ed partnership agreement executed on February 5, 1969, by Mr. 
Economou as General Partner and by the original limited partners, 
attached to the Trading Syndicate’s Prospectus, specifically pro- 
vides that “[e]ach limited partner hereby acknowledges and ap- 
proves: that the general partner is the president of Arthur N. 
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Economou & Co., Inc. which will at normal brokerage rates act 
as broker for the Partnership in connection with the purchase and 
sale of platinum, palladium, and silver futures contracts” (Comp. 
Ex. 13, p. 14d, par. 22). 


The Hearing Examiner’s finding and conclusion that “there is 
no material, credible evidence that a contract existed” (Recom- 
mended Decision, p. 15) is not properly supported by the evidence, 
considering the record as a whole. The complainant conceded at 
the oral argument that a valid contract (Resp. Ex. 1) was in 
existence (Oral Arg. pp. 304-309). 


The respondents introduced a purported copy of an agreement 
dated February 25, 1969, signed by Mr. Economou as General 
Partner of the Trading Syndicate and signed again by Mr. Econo- 
mou as President of the respondent corporation, providing that 
the Trading Syndicate will employ the respondent corporation as 
broker for all of the Syndicate’s transactions (Resp. Ex. 1). Al- 
though Mr. Economou refused to show any contract (other than 
the Prospectus) to Mr. Fitzpatrick when he asked to see one in 
April of 1969 (Tr. 10-17, 36-37, 43-45, 86, 90-92), nonetheless the 
Syndicate’s Prospectus dated March 20, 1969, clearly reveals that 
an agreement existed (Comp. Ex. 13, pp. 3-4, 10, 14d). There is no 
requirement in the regulations that such an agreement be in writ- 
ing. Hence an oral agreement would suffice. 


Moreover, the written Partnership Agreement executed Feb- 
ruary 5, 1969, by the General Partner and the Limited Partners 
of the Trading Syndicate states that the respondent corporation 
was to act as the broker for the Trading Syndicate (Comp. Ex. 13, 
p. 14d, par. 22). This would satisfy the requirement of a written 
agreement, even if there were such a requirement. Although the 
respondent corporation was not a party to that agreement, the 
respondent corporation provided the organizational costs of the 
Trading Syndicate, which were not to be repaid. The respondent 
corporation was a third party beneficiary under this legally-en- 
forceable agreement. See Corbin on Contracts (1951), Vol. 4, § 
782, p. 85; § 827, pp. 302-310; In re Conay’s Estate, 121 N.Y.S. 2d 
481, 483; Fata v. S. A. Healy Co., 46 N.E. 2d 339, 340-342, 289 
N.Y. 401; McClare v. Massachusetts Bonding & Ins. Co., 195 N.E. 
15, 15-18, 226 N.Y. 371; Lewis v. Home Ins. Co., 181 N.Y.S. 839, 
839-840, 110 Misc. Rep. 592; Seaver v. Ransom, 120 N.E. 639, 
639-642, 224 N.Y. 233. 
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The record compels the conclusion that there was a contract 
existing between the two firms under which the respondent corpo- 
ration was to be the exclusive broker for the Trading Syndicate. 


The Hearing Examiner’s finding and conclusion that this item 
was a “loan” is also not properly supported by the evidence, con- 
sidering the record as a whole. The respondent corporation did not 
include this item on its financial reports under the heading “re- 
ceivables” where loans would be listed (and where the loans pre- 
viously discussed were listed). Instead, it was listed separately 
under the heading “Other current assets” (see, e.g., Comp. Ex. 1, 
p. 1, item 15, and last page). In the supporting explanation for 
this item, the respondents made it plain that the item was not a 
loan to be repaid; it represented the “actual outlay or expenditure 
in helping to bring to fruition The Economou Precious Metals 
Futures Trading Syndicate,” which resulted in an exclusive brok- 
erage contract expected to yield substantial revenue (Comp. Ex. 
1, last page). As shown above, the Trading Syndicate’s Prospectus 
made it plain that there could be no repayment of such organiza- 
tional costs, and the respondents’ accountant advised Mr. Fitz- 
patrick that there could be no repayment of such organizational 
costs (Tr. 40). 


To be sure, Mr. Economou at times inadvertently referred to the 
item as a “loan” or “debt” (Tr. 406, 460, 461, 471), and Mr. Fitz- 
patrick and Mr. Kirchhoff expressed the view that the “amount is 
unsecured and specifically excluded as a current asset by section 
1.17(d) (2) (v) of the CEA regulations [which relates only: to 
loans or advances to business affiliates]” (Comp. Ex. 3, pp. 2-3; 
Tr. 46-53 ; Comp. Exs. 9 and 10, p. 3; Tr. 135-137). But the weight 
of the evidence compels the conclusion that this item was not a 
loan. Hence I disagree with the Hearing Examiner’s determination 
that the item was an unsecured loan excluded by § 1.17 (d) (2) (v) 
of the regulations. 


The Hearing Examiner’s findings and conclusions (Recommend- 
ed Decision, pp. 9-10, 15-16) that the item was not a “current 
asset” because it was not an asset or resource reasonably expected 
to be realized in cash during the next 12 months (see 17 CFR 
1.17(d) (2)), and that it was an “intangible asset” or a “deferred 
charge,” neither of which is a “current asset,” are supported by 
the testimony of Mr. Fitzpatrick (Tr. 35, 38-45, 97-98; Comp. Ex. 
3, pp. 2-3; Tr. 46-53 ; see, also, Comp. Exs. 9 and 10, p. 3; Tr. 135- 
137). I agree with these findings and conclusions on the basis of 
Mr. Fitzpatrick’s testimony. 
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The actual income received by the respondent corporation from 
the brokerage commissions paid by the Trading Syndicate was far 
below Mr. Economou’s expectations. The Precious Metals Trading 
Syndicate item was included as a “current asset” beginning on 
March 31, 1969, in amounts varying from $6,016.80 to $9,304.97, 
but the brokerage commissions received by August of 1970 had 
only amounted to about $2,000 (Tr. 473; see, also, Tr. 405-406, 
460-462). Similarly, The Economou Grain Futures Trading Syn- 
dicate item was included as a “current asset” in amounts ranging 
from $23.00 to $1,881.28, but by August of 1970 this Trading Syn- 
dicate had not yet been activated. Mr. Economou was still confi- 
dent at the time of the hearing in August of 1970 that within a 
few months the Syndicate would become active (Tr. 471-474). 


It is inferred that there was no reasonable basis for Mr. Econo- 
mou’s expectation, as of the relevant dates, that the brokerage 
commissions received in the next 12 months from hte newly creat- 
ed Trading Syndicates would equal the amount of the organiza- 
tional costs. He did not have sufficient experience with these new 
ventures to form a reasonable opinion as to the brokerage that 
would be received. However, this inference is not essential to sup- 
port the Hearing Examiner’s conclusion. Even if there had been a 
reasonable basis for Mr. Economou’s expectations, as of the rele- 
vant dates, that the exclusive brokerage contracts would result in 
income to the respondent corporation in the amount of the or- 
ganizational costs, the organizational costs of the Trading Syndi- 
cates (acquisition cost of the contracts) would not be “assets or re- 
sources commonly identified as those which are reasonably ex- 
pected to be realized in cash * * * during the next twelve months” 
(17 CFR 1.17(d)(2)) within the technical meaning of that 
phrase, as it is used in the regulations and in accounting term- 
inology. This concept may be difficult to agree with in the absence 
of a detailed knowledge of accounting terminology and principles, 
but is demonstrated, infra, pp. 73-78, 89-90. 


The conclusion that the organizational costs of the Trading Syn- 
dicates are not “current assets” is also supported by an inference 
adverse to the respondents drawn from the fact that Mr. Rad- 
cliffe, the respondents’ Certified Public Accountant who spent five 
hours each week with the respondents (Tr. 395-396; Affidavit at- 
tached to Answer to Amended Complaint, p. 9), testified at the 
hearing in support of the respondents’ position as to one of the 
issues involved in this case (Tr. 246-301) —discussed infra in sec- 
tion V of this Decision—but he was completely silent as to this 
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issue. The respondents did not ask him a single question as to this 
issue and, therefore, there was no cross-examination of Mr. Rad- 
cliffe as to this issue. 


Mr. Fitzpatrick testified that he discussed this Trading Syndi- 
cate item with Mr. Economou and Mr. Radcliffe during his investi- 
gation (Tr. 37-44), and that no decision was reached by Mr. Econ- 
omou and Mr. Radcliffe during that meeting as to how the item 
could be classified as a “current asset.’”’ Mr. Fitzpatrick testified 
that during the discussion with Mr. Economou and Mr. Radcliffe 
as to this item, Mr. Economou said that he thought the item would 
remain on the books forever, but Mr. Radcliffe explained that “if 
that was so, it woudn’t be a current asset” (Tr. 41-42). Mr. Rad- 
cliffe further stated at the meeting that if the item was charged 
off against future income, it could be construed as a “deferred 
charge” (Tr. 42), which is excluded from “current assets” both 
under the regulations (17 CFR 1.17(d) (2) (ix)) and under gen- 
eral accounting principles (see infra, pp. 83, 88, 100). 


In these circumstances, the failure of the respondents to have 
Mr. Radcliffe testify with respect to this matter gives rise to the 
strong inference that if he would have testified, his testimony 
would have been adverse to the respondents (see the authorities 
cited supra, pp. 36-37) .'* 


Mr. Fitzpatrick’s testimony that the item was an “intangible 
asset” or a “deferred charge,” neither of which is a “current as- 
set,” is in accord with generally recognized accounting termi- 
nology and principles. This will be demonstrated in the following 
discussion analyzing the “current assets” regulations. Where rele- 
vant, particular comment will be made demonstrating that Mr. 
Fitzpatrick’s testimony, in this respect, is sound. 


The evidence (Tr. 134, 166, 471-474, 519-520; Comp. Ex. 12) 
and the Hearing Examiner’s findings and conclusions as to The 
Economou Grain Futures Trading Syndicate (Recommended De- 
cision, pp. 11, 16) reveal that this item is identical in nature to 
The Economou Precious Metals Futures Trading Syndicate ex- 


18. Mr. Radcliffe was also completely silent at the hearing as to the issues discussed supra 
involving the loan to Mr. Economou allegedly secured by his car and the loan to 
The American Association of Commodity Traders allegedly secured by the Association’s 
publications. Mr. Ratcliffe had previously participated in the discussion of these items 
with the complainant’s accountants (Tr. 23-24, 31-33, 466), and his silence at the 
hearing as to those issues also gives rise to a presumption that his testimony would 
have been adverse to the respondents. However, the inference is not as strong as to 
those issues since they involved the question as to whether the items were secured, 
which is not primarily an accounting issue. But the issue as to whether the organi- 
zational costs of the Trading Syndicates were current assets is primarily an accounting 
issue. 
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cept that this Syndicate was to engage in trading in wheat, corn, 
rye and oats futures contracts. Hence this item should be excluded 
from “current assets” (see Finding of Fact 7) for the same 
reasons as discussed in connection with The Economou Precious 
Metals Futures Trading Syndicate. 


B. The “Current Assets” Regulations 


The financial requirement regulations are technical and com- 
plex. If one is to understand them, he must be familiar with fu- 
tures trading, the records kept by futures commission merchants, 
and the basic principles of accounting. The futures commission 
merchants subject to the regulatory requirements have such 
knowledge or they obtain assistance, as needed, from persons with 
accounting experience. For example, the respondent, Mr. Econo- 
mou, testified that a Certified Public Accountant, Mr. Radcliffe, 
“is in our office one full afternoon each week,” and that “I depend 
upon him explicitly and implicitly for assistance in connection 
with our books” (Tr. 395-396). 


Since this decision may be read or reviewed by persons who do 
not have a detailed knowledge of futures trading, records kept by 
futures commission merchants, and basic accounting principles, 
I will attempt to analyze the regulations in the light of sufficient 
background information to make the decision comprehensible to 
such persons. 


BALANCE SHEETS AND WORKING CAPITAL 


Balance Sheets 


“The principal general-purpose accounting statements are the 
balance sheet and the income statement.” 


“The balance sheet is essentially an exhibit of the basic account- 
ing equation, which may be expressed as: 


Assets = Liabilities + Shareholders’ Equity.” ”° 


“Assets” are subdivided into the following principal subdivi- 
sions: “current assets,” “investments,” “property, plant, and 
equipment,” “intangibles,” and “deferred charges and other as- 
sets.” *1 


19. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § & wm 1. 
20. Id., at 2, p. 22. 
21. Wixon, Kell, and Bedford, Accountants’ Handbook (6th ed., 1970), § 2, pp. 28-36. 
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“Liabilities” are subdivided into “current liabilities” and “long- 
term liabilities.’’2? 


Working Capital (Current Assets/Current Liabilities) 


Of the foregoing categories, the financial regulations are con- 
cerned only with “current assets” and “current liabilities.” The 
regulations define the term “working capital” as “the amount by 
which current assets exceed current liabilities” (17 CFR 1.17(d) 
(1)). Certain deductions are made from the “working capital” to 
give the “adjusted working capital” (17 CFR 1.17(d) (5)), and 
the regulations provide, with certain exceptions not relevant here, 
that “no person applying for registration as futures commission 
merchant shall be so registered unless he has adjusted working 
capital equal to or in excess of’ a specified amount (17 CFR 1.17 
(a) ). The Act provides that “each person so registered shall at all 
times continue to meet such prescribed minimum financial require- 
ments” (7 U.S.C. § 6f(2)).78 


The administrative concern with only a portion of a firm’s 
financial condition, i.e., the excess of its current assets over its 
current liabilities, or “working capital,” is consonant with long 
standing accounting and business practices. 


“Working capital * * * is represented by the excess of current 
assets over current liabilities and identifies the relatively liquid 
portion of total enterprise capital which constitutes a margin or 


. Id., at § 2, pp. 36-38. 

The regulations also provide that “each person registered as futures commission 
merchant shall at times continue to meet such financial requirements” (emphasis 
supplied; 17 CFR 1.17(a)). The Notice of Proposed Rulemaking (33 F.R. 17632) 
and the document sent to the Federal Register to publish the final form of the rules 
included the word “all” between ‘“‘at’’ and “times,” but the word “all” was inad- 
vertently omitted in the printing of the regulations in final form in the Federal 
Register (34 F.R. 599). This inadvertent omission is without consequence since the 
Act specifically requires the minimum financial requirements ot be met “at all 
times” (7 U.S.C. § 6f(2)). It is doubtful whether any futures commission merchant 
was aware of this omission inasmuch as the printed copies of the regulations dis- 
tributed to the industry by the Commodity Exchange Authority contain the word 
“all.” No issue in this respect has been presented by the respondents in this case. 
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buffer for meeting obligations within the ordinary operating cycle 
of the business.” *4 


“The working capital of a borrower has always been of prime 
interest to grantors of credit; and bond indentures, credit agree- 
ments, and preferred stock agreements commonly contain provi- 
sions restricting corporate actions which would effect a reduction 
or impairment of working capital.” * 


The current classification as a description of operations has 
long been established in governmental fund accounting. The 
current assets and current liabilities are often set up as a 


separate fund, either in the accounts or in the statements or 
in both. * * * 


* * * 


The use of the concept of working capital as a partial descrip- 
tion of enterprise operations is reflected in the practice of 
subtracting current liabilities from current assets in the bal- 
ance sheet, a practice that gained considerable popularity in 
the 1940’s and is commonly employed in the United States 
today [i.e., 1970].7* 


The “ratio of current assets to current liabilities is regarded 
as one of the most significant indicia of financial health.”’ Grange, 
Corporation Law for Officers and Directors (1940 ed.), p. 602. 


However, particularly in recent years, it is recognized that 
while “the conventional definitions of current assets and current 
liabilities do provide some information to users of financial state- 


24. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletins (Final ed., 1961), Accounting Research Bulletin No. 43, p. 20. In 
the field of accounting, unlike law, there is no “Supreme Court” to establish binding ac- 
counting principles (except insofar as governmental regulations control with respect to 
particular matters). One of the primary sources of authoritative pronouncements 
on accounting principles is the American Institute of Certified Public Accountants. 
Its 2i-member Accounting Principles Board, established in 1959, is the sole group 
within the Institute having authority to make public pronouncements on accounting 
principles. Previously, the Institute had a Committee on Accounting Procedure which 
in 1953 revised, restated, or withdrew 42 prior bulletins and issued a new, superseding 
bulletin, Accounting Research Bulletin No. 438. When the Accounting Principles Board 
was established in 1959, it announced that Accounting Research Bulletin No. 43 and 
subsequent bulletins “should be considered as continuing in force’ (see the Foreword 
to American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletins (Final ed., 1961)). Accounting Research Bulletin No. 43 is cited 
throughout this Decision. Recently, the accounting profession has taken steps to 
organize an independent Financial Accounting Foundation, which will have a full 
time staff to make pronouncements on accounting principles. 

American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletine (Final ed., 1961), Accounting Research Bulletin No. 43, p. 19. 
Hendriksen, Accounting Theory (Rev. ed., 1970), p. 293. 
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ments, they are far from perfect in meeting the desired objec- 
tives.” 27 This imperfection is due, in part, to the fact that “work- 
ing capital is a static concept and debt-paying ability is dynamic. 
Cash becoming available for the paying of debt arises primarily 
from operations, not from the liquidation of particular assets. 
Cash and other liquid assets available at a particular balance sheet 
date are likely to be used in operations for the payment of liabili- 
ties not yet incurred at balance sheet date (e.g., current payroll), 
rather than being held for the payment of the balance sheet liabili- 
ties as they mature.” 8 


Notwithstanding the imperfections of the working capital con- 
cept, there is a rational basis for its usage in setting forth mini- 
mum financial requirements under the Commodity Exchange Act. 
No better method has been devised as of this time. The working 
capital of a firm (current assets in excess of current liabilities) 
is the principal test used to determine whether a registrant under 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.) is 
adequately financed (9 CFR 203.10), and this test was upheld in 
Bowman v. U.S. Department of Agriculture, 363 F.2d 81, 84-85 
(C.A. 5). 


CURRENT ASSETS 


The regulations define the term “current assets” as follows 
(17 CFR 1.17(d) (2)): 


The term “current assets’ means cash and other assets or 
resources commonly identified as those which are reasonbly 
expected to be realized in cash or sold during the next 12 
months in the normal course of operation of the principal 
business of the applicant or registrant, and which are avail- 
able for and intended for payment of current liabilities. 


This definition is basically the same as the definition of “current 
assets” published by the American Institute of Certified Public 
Accountants, which is as follows: *° 


For accounting purposes, the term current assets is used to 
designate cash and other assets or resources commonly identi- 
fied as those which are reasonably expected to be realized in 
cash or sold or consumed during the normal operating cycle 
of the business. 


. Id, at p. 297; see, also, id., at pp. 287-297. 

. Hendriksen, Accounting Theory (Rev. ed., 1970), pp. 292-293. 

. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletinae (Final ed., 1961), Accounting Research Bulletin No. 43, p. 20. 
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* * * 


A one-year time period is to be used as a basis for the segre- 
gation of current assets in cases where there are several ope- 
rating cycles occurring within a year.*° 


The words “cash and other assets or resources commonly identi- 
fied as those which are reasonably expected to be realized in cash 
or sold” in the regulations are copied verbatim from the American 
Institute of Certified Public Accountants’ definition. These words 
have acquired a technical meaning in the accounting field and, 
therefore, we must interpret the words according to that technical 
meaning. Labor Board v. Coca-Cola Bot. Co., 350 U.S. 264, 269; 
Barber v. Gonzales, 347 U.S. 637, 641; Tyng v. Grinnell, 92 U.S. 
467, 470; Massachusetts Protective Ass’n. v. United States, 114 
F.2d 304, 310-311 (C.A. 1). See, also, Order of Conductors v. 
Swan, 329 U.S. 520, 525. 


The American Institute of Certified Public Accountants sets 
forth the items included in and excluded from its definition of 
“current assets” as follows: *! 


Thus the term comprehends in general such resources as (a) 
cash available for current operations and items which are 
the equivalent of cash; (b) inventories of merchandise, raw 
materials, goods in process, finished goods, operating sup- 
plies, and ordinary maintenance material and parts; (c) 
trade accounts, notes, and acceptances receivable; (d) re- 
ceivables from officers, employees, affiliates, and others, if 
collectible in the ordinary course of business within a year; 
(e) installment or deferred accounts and notes receivable if 
they conform generally to normal trade practices and terms 
within the business; (f) marketable securities representing 
the investment of cash available for current operations; and 
(g) prepaid expenses such as insurance, interest, rents, taxes, 
unused royalties, current paid advertising service not yet 
received, and operating supplies. Prepaid expenses are not 
current assets in the sense that they will be converted into 
cash but in the sense that, if not paid in advance, they would 
require the use of current assets during the operating cycle. 
* * * 


This concept of the nature of current assets contemplates 
the exclusion from that classification of such resources as: 


30. Id., at p. 21. 
31. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletins (Final ed., 1961), Accounting Research Bulletin No. 43, pp. 20-21. 
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(a) cash and claims to cash which are restricted as to with- 
drawal or use for other than current operations, are desig- 
nated for expenditure in the acquisition or construction of 
noncurrent assets, or are segregated for the liquidation of 
long-term debts; (b) investments in securities (whether 
marketable or not) or advances which have been made for 
the purposes of control, affiliation, or other continuing busi- 
ness advantage; (c) receivables arising from unusual trans- 
actions (such as the sale of capital assets, or loans or ad- 
vances to affiliates, officers, or employees) which are not ex- 
pected to be collected within twelve months; (d) cash sur- 
render value of life insurance policies; (e) land and other 
natural resources; (f) depreciable assets; and (g) long- 
term prepayments which are fairly chargeable to the opera- 
tions of several years, or deferred charges such as unamort- 
ized debt discount and expense, bonus payments under a 
long-term lease, costs of rearrangement of factory layout 
or removal to a new location, and certain types of research 
and development costs (emphasis supplied). 


To digress briefly from the analysis of the regulations, the 
phrase “cash and other assets or resources commonly identified as 
those which are reasonably expected to be realized in cash” during 


the next 12 months does not, according to the American Institute 
of Certified Public Accountants, include the cost of investments in 
or advances to another firm for the purpose of continuing business 
advantage (subdivision (b) in the second paragraph of the im- 
mediately preceding quotation) or any money spent for other 
long-term purposes (subdivision (g) of such paragraph) notwith- 
standing the fact that such costs would ordinarily have been in- 
curred with the reasonable expectation of profits to the firm spend- 
ing the money. 


Similarly, a firm ordinarily spends money for land (subdivision 
(e) in the second paragraph of the immediately preceding quota- 
tion) and depreciable assets (subdivision (f) of such paragraph) 
with the reasonable expectation of making profits from the ex- 
penditure, but the costs of such assets are not “current assets.” 
The respondents’ contention that the term “current assets” in- 
cludes the cost of organizing new businesses, resulting in exclusive 
brokerage contracts reasonably expected to yield revenue, is for- 
eign to the principles of accounting terminology and procedure. If 
such costs could be converted into “current assets” by the expedi- 
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ent of procuring an exclusive contract, this would completely 
revolutionize the principles of accounting. 


Of the seven items referred to in the first paragraph of the im- 
mediately preceding quotation, three items (viz., items (c), (d), 
and (e)) relate to the same category, i.e., receivables. Hence there 
are five major subcategories of ‘“‘current assets” rather than seven. 


Current assets are usually listed on the balance sheet in the 
order of their expected conversion into cash. Subdivisions 
within the current asset group include: 


. Cash 

. Marketable securities 

. Receivables 

. Inventories 

. Short-time prepayments.*” 


These five subcategories of current assets will be discussed 
seriatim. 


Cash 


“Cash (on hand and in bank) is classified as a current asset un- 
less, as stated in ARB No. 43, it is ‘restricted as to withdrawal 
or use for other than current operations, or designated for ex- 
penditure in the acquisition or construction of noncurrent assets, 
or [is] segregated for the liquidation of long-term debts.’ ” ** 


Marketable Securities 


“Marketable securities represent highly liquid assets that are 
expected to be converted into cash within the normal operating 
cycle of the business. Both criteria, i.e., marketability and expected 
conversion, must be fulfilled to justify the classification of securi- 
ties and other short-term temporary investments as current assets. 
The AICPA (ARB No. 48) specifically excludes from the current 
group the ‘investment in securities (whether marketable or not) 
or advances which have been made for purposes of control, affilia- 
tion, or other continuing business advantage.’ ” *4 


[O]nce assets are committed by management for investment 
in specific long-term forms, they should not be classified as 
current assets. For example, cash, securities, or other assets 


82. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 2, p. 23. 
33. Id., at 2, p. 32. 
34. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 3, p. 88. 
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committed by management for the later acquisition of plant 
and equipment or for other noncurrent uses should not be in- 
cluded among the current assets. The commitment need not 
be legally binding on management, but it should be explicit. 
The investment is not intended to become available for the 
current operations of the business nor for investment op- 
portunities other than that for which it is allocated. It is 
necessary but not sufficient that the current assets be capable 
of being converted readily into cash or other monetary as- 
sets; they must also be free of commitment for long-term uses. 
The earlier reference to availability for conversion empha- 
sized the liquidity of the assets, while the criteria of intent 
and commitment emphasized the operating aspects of the 
business.*® 


Digressing again from the analysis of “current assets,” Mr. 
Economou testified that the brokerage contracts could be sold (Tr. 
461-462, 473), and he referred to the Precious Metals contract as 
a “very valuable piece potentially,” explaining that “[i]f there 
should be a turn in the market, it could be a very valuable piece of 
property” (Tr. 462). The brokerage contracts were not highly 
liquid or marketable from an accounting standpoint, and, more- 
over, there was no testimony or claim by Mr. Economou that he 
expected to convert them into cash by selling them. The organiza- 
tional costs were incurred for long-term, continuing business ad- 
vantage. Such costs are not “current assets.” 


Receivables 


“In the broad sense the term ‘receivables’ is a designation ap- 
plicable to all claims held against others for the future receipt of 
money, goods, and services. * * * However, as noted by Simons 
and Karrenbrock (Intermediate Accounting), more commonly in 
accounting the term ‘receivables’ is used in a restricted sense as a 
designation for claims collectible in money in the relatively near 
future. Most frequently these arise out of the delivery of goods or 
the rendering of services. The following three types predominate: 


1. Accounts receivable 
2. Notes receivable 
8. Accrued receivables” ** 


35. Hendriksen, Accounting Theory (Rev. ed., 1970), pp. 294-295. At times, it is difficult 
to determine intent, and investments may be improperly classified as current assets 
because of the desire to make the working capital position appear more favorable. 
Id., at p. 295. 

36. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § ee 
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The following are the more usual types of accounts receivable :*" 


1. Deposits made to other parties to cover potential damages, 
and deposits as a guaranty of performance of a contract or 
payment of an expense 

. Prepayments to others on purchases and expense contracts 

. Claims against creditors for damaged, or lost or returned 
goods 

. Claims against common carriers for lost or damaged goods 

. Claims against the government for rebates and the like 

. Claims against officers and employees 

. Claims against customers for return of containers (no de- 
posit) 

. Advances to subsidiaries 

. Advances to officers and employees 

. Dividends receivable (declared) 

. Unexpended balances of working funds in the hand of agents 

. Claims against insurance companies for losses sustained 

. Claims in litigation 

. Unpaid calls on stock subscriptions (subscriptions receiv- 
able) 


“Notes receivable” originate in various ways, including “‘[l]oans 
or advances made to employees, officers, affiliated companies, and 
others” which are “evidenced by notes.” ** The American Institute 
of Accountants (now the American Institute of Certified Public 
Accountants) adopted a rule in 1934 stating that “[n]Jotes or ac- 
counts receivable due from officers, employees, or affiliated com- 
panies must be shown separately and not included under a general 
heading such as notes receivable or accounts receivable.” *® 


“Accrued receivables” relate to such items as interest, rent, or 
commissions which have been earned as the time has elapsed or 


the service has been performed, and the amounts have accrued 
subsequent to the last cash receipts.*® 


Inventories 


The American Institute of Certified Public Accountants defines 
the term “inventory” to “designate the aggregate of those items of 


37. Ibid. 

38. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § ll, p. 31. 

39. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletins (Final ed., 1961), Accounting Research Bulletin No. 43, p. 12. See, 
also, Wixon, Kell, and Bedford, Accountants’ Handbood (5th ed., 1970), § 2, p. 33; 

ll, p. 31. 
ixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 1l, p. 42. 
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tangible personal property which (1) are held for sale in the 
ordinary course of business, (2) are in process of production for 
such sale, or (8) are to be currently consumed in the production 
of goods or services to be available for sale.” *! 


“Inventories should, in general, be subdivided by broad classes 
and include merchandise, raw materials, goods in process, finished 
goods, operating supplies, and maintenance materials and parts.”*? 


“By definition, inventories are current assets, because they will 
normally be converted into cash or other assets within the operat- 
ing cycle of the business. Obsolete and unsalable merchandise, 
however, if material in amount, should be classified as noncurrent 
unless it can be disposed of in available markets within normal 
selling periods.” ** 


Prepayments 


“Prepayments arise in transactions in which the usual credit 
relationship is reversed: payment is made in advance of the re- 
ceipt or utilization of goods and services. Insurance premiums, 
rent, prepaid wages and salaries, deposits on contracts, payments 
for season tickets, etc., are illustrative. Prepayment should not be 
classed with the typical receivables in the balance sheet but should 
be separately disclosed, since they usually represent items or a 
claim to items to be consumed in the conduct of the business.” ** 


“Short-term prepayments of current operating expenses such as 
for rent, insurance, interest, and taxes, whether or not they possess 
value in liquidation, are properly included as current assets under 
the definition cited above. The classification of short-term prepay- 
ments as deferred charges is not in harmony with the prevailing 
view of current assets. Most prepayments represent a legal right to 
collect the unexpired cost in the form of commodities or services. 


For this reason prepayments are sometimes termed ‘services re- 
ceivable.’ ” +5 


“Prepaid expenses are benefits to be received by the firm in the 
future in the form of services. They include such items as office 
and factory supplies, prepaid rent, unexpired insurance, prepaid 
interest, and prepaid taxes.” ** 


. American Institute of Certified Public Accountants, Accounting Researching and Termi- 
nology Bulletins (Final ed., 1961), Accounting Research Bulletin No. 43, p. 27. 

. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 2, p. 34. 

. Hendriksen, Accounting Theory (Rev. ed., 1970), p. 314. 

. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § ll, p. 48. 

. Id., at § 2, p. 34, 

. Hendriksen, Accounting Theory (Rev. ed., 1970), p. 305. 
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“While the various prepaid expenses have some common char- 
acteristics for classification purposes, they also have some major 
differences. Some represent specific tangible assets (e.g., supplies), 
others represent the right to use assets owned by others (e.g., 
prepaid rent), and still others are related quite closely to other 
assets or liabilities.” *’ 


“Prepaid expenses were included in the definition [of current 
assets] because if they had not been acquired, they would require 
the use of current assets in the normal operations of the business. 
But, in this regard, they are the same as inventories; both would 
require the use of current funds if they had not been acquired pre- 
viously. The main reason for their inclusion is that they represent 
resources committed for only a short period—the current operat- 
ing cycle. Like inventories, they result in current funds becoming 
available for recommitment through the sale of the product or 
services and the collection of the proceeds.” ** 


“Prepaid expenses” and “deferred charges’ are similar except 
that short-term items are referred to as “prepaid expenses” and 
are treated as current assets under general accounting principles, 
whereas similar long-term items are deferred to as “deferred 


charges” and are not treated as current assets (see, infra, p. 88). 


“In the sense that any prepayment is a deferred or future 
charge to operations, it is a deferred cost. In fact, the cost of any 
asset that will be consumed in production is a deferred charge 
to future operations. In modern practice, however, the term ‘pre- 
paid expense’ refers to a relatively short-term future charge to 
operations. Normally, it is a current asset. The term ‘deferred 
charge,’ particularly when it is used as a balance-sheet category, 
refers to the more long-term deferred charges, such as organiza- 
tion costs and bond discount.” * 


Digressing from the analysis of “current assets,” the foregoing 
quotation directly supports Mr. Fitzpatrick’s testimony that the 
organizational costs of the Trading Syndicates were “deferred 
charges,” which are not “current assets” (Tr. 35, 42, 45). More- 
over, Mr. Fitzpatrick testified that “from an examination of Econ- 
omou Corporation’s general ledger I first learned that the $6,016.80 
was entered in that ledger in an account described as ‘deferred 
charges—precious metals’”’ (Tr. 35). Hence the respondents cor- 


. Ibid. 

. Id, at p. 295. 

. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed.. 1970), § ll, p. 48; see, 
also, id., at pp. 48-50. 
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rectly classified the item as a non-current asset in the respondent 
corporation’s general ledger. 


ASSETS THAT ARE NOT “CURRENT ASSETS” 


An understanding of “current assets” is facilitated by an under- 
standing of those assets which are not “current assets.” Where 
appropriate, particular mention will be made of the organizational 
costs issue. 


Investments 


Long-term investments are frequently valuable assets of a firm, 
but they are not classified as current assets. They are recorded on 
a balance sheet under the heading “Investments,” frequently at 
their acquisition cost. 


INVESTMENTS. This subdivision of assets includes long- 
term investments, or simply “investments,” receivables not 
classified as current assets, noncurrent claims, special de- 
posits and sinking funds, life insurance, investments in other 
companies, plant not used in the business (which may instead 
be shown as a separate item of plant and equipment), and 
other property—real and personal. The different items or 
classes of items should be listed separately, and the bases 
upon which they are stated should be clearly shown. 

While the above discussion has related specifically to tempo- 
rary nonmonetary investments, much of the discussion is 
also relevant for long-term investments in common stocks. 
Such investments may be held for a variety of reasons, such 
as providing permanent financing to suppliers or customers, 
maintaining partial or complete control of subsidiaries, or ob- 
taining diversification of the firm’s investment. Because these 
investments are not classified as current assets and because 
the eventual sales price at some distant date is impossible of 
estimation, the conventional practice is to record these at 
cost and reduce them to a lower value only if a reduction in 
market price appears to be drastic and permanent.*! 


Property, Plant, and Equipment 


Other major assets which are not current assets are “property, 
plant, and equipment.” 


50. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 2, p. 384. 
51. Hendriksen, Accounting Theory (Rev. ed., 1970), p. 305. 
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PROPERTY, PLANT, AND EQUIPMENT. In most indus- 
trial concerns land, buildings, and equipment constitute a 
substantial or even major portion of total assets. Yet they 
are often shown in the balance sheet as a single item, subject 
to the deduction of allowances (“reserves”) for depreciation 
and depletion. It is preferable, however, to show some itemi- 
zation. Principal subdivisions are: 


1. Land 

2. Natural resources 

8. Buildings and structures 

4. Machinery and equipment.*” 


Intangibles 


“Intangibles” are another group of assets that are not classified 
as current assets. 


INTANGIBLES. ARB No. 48 [i.e., Accounting Research 
Bulletin No. 43 published by the American Institute of Certi- 
fied Public Accountants] broadly classifies intangibles into 
“(a) those having a term of existence limited by law, regula- 
tion, or agreement, or by their nature (such as patents, copy- 
rights, leases, licenses, franchises for a fixed term, and good- 
will as to which there is evidence of limited duration) ; and 
(b) those having no such limited term of existence and as to 
which there is, at the time of the acquisition, no indication of 
limited life (such as goodwill generally, going vaule, trade 
names, secret processes, subscription lists, perpetual fran- 
chises, and organization costs).” 


Intangibles should be listed separately on the balance sheet. 
In general, the principles of valuation for intangibles are the 
same as those applicable to tangible fixed assets. Accordingly, 
type (a) intangibles should be shown at cost less amortiza- 
tion to date, preferably with the amounts of accrued amortiza- 
tion disclosed; and type (b) intangibles should be reflected 
at cost until such time as it becomes reasonably evident that 
the time of existence has become limited, when they in effect 
become type (a) intangibles and should then be amortized 
over the estimated period of usefulness.** 


ORGANIZATION COSTS. The costs of promoting and or- 
ganizing a concern, together with the costs of raising capital, 


62. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 2, p. 84 
58. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 2, p. 36. 
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are properly classified as an intangible asset under the title 
“Organization Costs.” The costs of the various services em- 
ployed to launch a business undertaking represent a bona 
fide asset rather than an expense or a loss.™ 


Trademarks, trade names, organization costs, and goodwill 
are examples of intangibles generally considered to have no 
limited form of existence and no natural limited life. How- 
ever, the economic life of each of these is definitely limited 
unless expenditures are continually made for maintenance and 
replacement. Even initial organization costs require periodic 
reorganization expenditures, most of which are interrelated 
with goodwill and current operations. But the time when the 
original asset value is completely replaced by additional ex- 
penditures cannot be determined even in retrospect. There- 
fore, the AICPA position is that the original cost should re- 
main on the books and the costs of maintenance or replace- 
ment should be charged against current income.™ 


Except for leaseholds and leasehold improvements, the most 
important single characteristic of intangibles is the high de- 
gree of uncertainty regarding the value of the future benefits 
to be received. In most cases, the possible values may range 
from zero to very large amounts.™ 


The foregoing quotations support Mr. Fitzpatrick’s testimony 
that the organizational costs of the Trading Syndicates are proper- 
ly classified as “intangible assets,” which are not “current as- 
sets” (Tr. 44). 


Deferred Charges 


“Deferred charges and other assets” are also assets that are 
not classified as “current assets.” 


DEFERRED CHARGES AND OTHER ASSETS. Published 
balance sheets frequently include items described as “long- 
term prepayments” or “deferred charges.” Sometimes these 
items are classified as “intangible” assets. Whenever possible, 
such assets should be more clearly identified so as to indicate 
whether they should be included in the intangible or other 
categories. Costs frequently included in this classification with 
little further description to indicate their nature clearly re- 


54. Id., at § 19, p. 20. See also, Hendriksen, Accounting Theory (Rev. ed., 1970), pp. 
186, 429. 

55. Hendriksen, Accounting Theory (Rev. ed., 1970), p. 429. 

56. Id., at p. 423. 
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late to research, deferred pensions and taxes, development and 
promotion, rearranging and moving of plant, leases and 
leasehold improvements, losses in a developmental period, 
and various financing costs including bond discount.*" 


Deferred charges are generally assumed to include intangi- 
bles that will be amortized to expense or else debit items 
classified separately without a formal definition. Specific in- 
tangibles sometimes classified as deferred charges include 
organization costs and research and development expenses. 
Other items frequently classified as deferred charges include 
advertising expenditures, start-up costs, and special types of 
losses. The rationalization for including deferred charges 
among the assets of a firm is generally that they represent 
benefits to future periods, and that therefore they should be 
amortized to future periods as are nonmonetary tangible 
assets.** 


The foregoing authorities support Mr. Fitzpatrick’s testimony 
that the organizational costs of the Trading Syndicates are proper- 
ly classified as “deferred charges’ or “intangible assets,” neither 
of which are “current assets” (Tr. 35, 42, 44, 45). 


Assets That Are Not to be Realized in Cash or Sold 


In the light of the foregoing overview of assets that are not 
“current assets” and assets that are “current assets” because 
they are “commonly identified” as “those which are reasonably 
expected to be realized in cash or sold’”’ during the next 12 months, 
it is appropriate to make a subtle, but vital, distinction between 
assets that are reasonably expected to be “realized in cash or sold,” 
and assets that are merely going to result in or produce cash for 
a firm during the next 12 months. 


To illustrate this distinction, a manufacturing firm that pro- 
duces machinery, é.g., sewing machines, might have two pieces of 
machinery side by side; one, a $200 sewing machine and the other 
a $200,000 machine that was used in the manufacture of the sew- 
ing machine. The $200 sewing machine is a “current asset” (“‘in- 
ventory”), but the machine worth 1,000 times as much, and that 
is reasonably expected to produce large amounts of cash for the 
firm in the next 12 months, is not a “current asset.” It is classified 
as “equipment.” 


57. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 2, p. 36. 
58. Hendriksen, Accounting Theory (Rev. ed., 1970), p. 442. 
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Similarly, a firm might have two contracts side by side; one, a 
$10 note payable within 12 months, and the other a contract (cost- 
ing $10,000) made with another firm for continuing business ad- 
vantage. The note is a “current asset” (“‘receivable’’) because the 
note itself will be “realized” in cash, but the contract worth 1,000 
times as much, and that is reasonably expected to produce large 
amounts of cash for the firm in the next 12 months, is not a “cur- 
rent asset.” It is an “intangible asset” or a “deferred charge.” The 
contract will produce cash but it will not be “realized” in cash, 
so it is not a “current asset.” 


If the respondents’ theory were correct, that the organizational 
costs of the Trading Syndicates (resulting in exclusive brokerage 
contracts) are current assets because they were expected to pro- 
duce large amounts of cash, then all assets expected to produce 
revenue would be “current assets.” This would include all of the 
assets of most firms, i.e., their property, plant, equipment, invest- 
ments, intangibles, and deferred charges. This theory would de- 
stroy the present system of accounting used by government, the 
accounting profession, and the business community. 


REGULATORY EXCLUSIONS FROM CURRENT ASSETS 


There is no need for the administrative regulations to exclude 
from “current assets” such items as “long-term investments,” 
“property, plant, and equipment,” “intangibles,” and “deferred 
charges” since they would not be regarded as current assets under 
the general definition of current assets set forth in the regulations 
(17 CFR 1.17(d) (2)). Nor would such items be regarded as 
current assets under general accounting principles. However, in 
some instances, the regulations expressly exclude such items, pre- 
sumably to emphasize that such items are not “current assets.” 


The regulations, after defining the term “current assets,” as 
set forth above, state that the “term ‘current assets’ excludes, 
among other things,” 12 items (emphasis supplied, 17 CFR 1.17 
(d) (2)). The respondents challenge the regulations because the 
phrase “among other things” is “so broad and all-encompassing 
that it could be used to denote any or every asset irrespective of 
intrinsic value” (Respondents’ Suggested Findings and Brief, p. 
27). 


The complainant does not rely, in this case, on the phrase 
“among other things’ in the regulations and, therefore, no issue 
is properly presented in this case as to what, if anything, is ex- 
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cluded from “current assets” by the phrase “among other things.” 
I suppose, without deciding, that the phrase is meaningless; i.e., 
if an item comes within the definition of “current assets’ set forth 
in the first paragraph of 17 CFR 1.17(d) (2), and does not come 
within any of the 12 items excluded, the item cannot be excluded 
under the phrase “among other things.” But it will be time enough 
to decide that issue if the complainant ever attempts to exclude 
from “current assets” an asset which meets the definition of “cur- 
rent assets” and is not specifically excluded. 


Each of the 12 specific exclusions from current assets will be 
discussed. Specific references to the issue involving the Trading 
Syndicates’ organizational costs are made in connection with sub- 
sections six and nine of the exclusions. 


1. The first item excluded from the category of “current assets” 
is (17 CFR 1.17(d) (2) (i)): 


(i) Customer’s regulated and nonregulated commodity fu- 
tures accounts that liquidate to an unsecured deficit or con- 
tain unsecured debit balances and which accounts have been 
in such a condition for more than 30 consecutive days; 


This exclusion relates to “receivables,” i.e., money owed by a 
customer to a futures commission merchant, arising in the cus- 
tomer’s commodity futures account. 


An account that liquidates to a deficit is one in which there 
would be a net loss in the account if all of the open futures con- 
tracts were closed out at the current market price. An account 
that contains a debit balance ®* is one in which losses from prior 
closed transactions exceed the amount of money deposited or cred- 
ited to the account, resulting in a net loss in the account. In either 
case, the futures commission merchant has a claim against the 
customer (in accounting terms, a “receivable’’) which, unless 
specifically excluded, would come within the definition of “current 
assets.” 


This exclusion is an exception to the general rule that receiv- 
ables collectable within the next 12 months are “current assets.” 
Under this exception, if there is a loss in a customer’s account 
which is “unsecured,” and if the account has been in such a “loss” 
condition for more than 30 consecutive days, the claim against 
the customer is not a “current asset.” 


59. In the ledger of customer accounts, cash deposited by the customer and profits from 
completed futures transactions are “credit” items and realized losses are ‘“‘debit” items. 
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2. The second item excluded from the category of “current as- 
sets” is (17 CFR 1.17 (d) (2) (ii)): 


(ii) Crop loans (loans made to farmers for the purpose of 
financing their crops or farm operations) which are not (a) 
due and collectible within 9 months after the respective dates 
of making of such loans, and (b) evidenced by legally enforce- 
able written instruments in the possession of the registrant 
or applicant; 


This is another exception to the general rule that receivables 
collectable within the next 12 months are “current assets.” Under 
this exception, if the receivable arises from a crop loan, it is a 
“current asset” only if (i) the loan was due and collectable within 
nine months after the loan was made, and (ii) the loan is evidenced 
by a legally enforceable written instrument in the possession of 
the futures commission merchant, or applicant for registration. 


3. The third item excluded from the category of “current as- 
sets” is (17 CFR 1.17(d) (2) (iii) ): 


(iii) All other unsecured receivables that are not due and 
collectable within 6 months from the respective dates of their 
inception; 


This is another exception to the general rule that receivables 
collectable within the next 12 months are “current assets.’”’ Under 
this exception, if the receivable is unsecured, it is a current asset 
only if it is due and collectable within six months from the date 
of its inception. 


The word “all” in this subparagraph is, at first blush, mislead- 
ing inasmuch as you would infer from this subparagraph that 
all unsecured receivables that are not covered by the exclusions in 
subparagraphs (i) and (ii), supra, and that are collectable within 
six months from their inception, would be “current assets.” But 
subparagraphs (v), (x), and (xi), discussed infra, also relate to 
unsecured receivables, and they have provisions relating to part- 
ners, officers, employees, or business affiliates of the registrant or 
applicant that are more restrictive than subparagraph (iii) under 
discussion. Hence when the regulations are read as a whole, as 
they must be (Richards v. United States, 369 U.S. 1, 11; Power 
Comm’n v. Panhandle Co., 337 U.S. 498, 514; United States v. 
American Trucking Ass’ns., 310 U.S. 534, 542-543), it is obvious 
that such an inference cannot be drawn in those instances where 
more restrictive exclusions relate specifically to unsecured re- 
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ceivables involving partners, officers, employees, or business affili- 
ates of the registrant or applicant. As a general rule, specific pro- 
visions prevail over general provisions in construing a statute or 
regulation. Fourco Glass Co. v. Transmirra Corp., 353 U.S. 222, 
228-229; Ginsberg & Sons v. Popkin, 285 U.S. 204, 208; Atkins v. 
The Disintegrating Company, 18 Wall. 272, 302. The specific pro- 
visions relating to partners, officers, employees, or business affili- 
ates of the registrant or applicant (17 CFR 1.17(d) (2) (v), (x), 
and (xi) ) prevail over any implication from this general exclusion. 


4. The fourth item excluded from the category of “current as- 
sets” is (17 CFR 1.17(d) (2) (iv)): 


(iv) Exchange membership, clearing house stocks and guar- 
anty funds; 


The exchange membership would not be reasonably expected to 
be realized in cash or sold during the next 12 months in the normal 
course of operation of the principal business of the applicant or 
registrant, and the clearing house stocks and guaranty funds 
would be restricted as to withdrawal or use. Also, these items 
would not involve cash or resources expected to be realized within 
12 months in cash that would be available for and intended for the 
payment of current liabilities. Hence these assets would not meet 
the definition of “current assets” (17 CFR 1.17(d(2)) even in 
the absence of a specific exclusion. This exclusion must, therefore, 


be intended merely to emphasize that these items are not “current 
assets.” 


5, 10. The fifth and tenth items excluded from the category of 
“current assets” are (17 CFR 1.17(d) (2) (v) and (x)): 


(v) Unsecured advances and loans to any business affiliate 
that directly or indirectly controls, is controlled by, or is 
under common control with, the applicant or registrant; 


* * * 


(x) Unsecured loans and advances to partners, officers and 
employees of the applicant or registrant; 


These are additional exceptions to the general rule that receiv- 
ables collectable within the next 12 months are “current assets.” 
Under these exceptions, unsecured advances and loans to business 
affiliates, partners, officers and employees of the applicant or 
registrant are excluded from “current assets.” 
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The exclusions in subparagraphs (v) and (x) are more restric- 
tive than the exclusion in subparagraph (iii). Under the exclusion 
in subparagraph (iii), discussed swpra, an unsecured receivable 
is excluded from “current assets” only if it is not due and collect- 
able within six months from its inception. But under subpara- 
graphs (v) and (x), unsecured receivables arising from loans and 
advances to business affiliates, partners, officers and employees of 
the applicant or registrant are excluded from “current assets” 
even if they are due and collectable within six months from the 
date of their inception. 


The differentiation in treatment of receivables due from part- 
ners, officers, employees or business associates of the registrant or 
applicant is consonant with generally accepted accounting prin- 
ciples. It has long been the practice to subdivide receivables into 
various categories, showing notes or accounts receivable due from 


officers, employees, or affiliated companies separately, see, supra, 
p. 79. 


6. The sixth item excluded from the category of “current as- 
sets” is (17 CFR 1.17(d) (2) (vi)): 


(vi) Unrealized commissions on open futures contracts; 


In commodity futures transactions, unlike stock or bond trans- 
actions, the commission to the futures commission merchant is not 
paid (or debited to the account of the customer) until the futures 
transaction is closed (Comp. Ex. 13, p. 6). For example, if on 
January 15 a customer buys one contract of November egg fu- 
tures, he has an open long position of one contract. If he closes 
that position by selling one contract of November egg futures on 
March 15, liquidating his futures position, the entire commission 
for the purchase on January 15 and the sale on March 15 is not 
paid to the futures commission merchant (or debited to the ac- 
count of the customer) until March 15. 


Under this exclusion, where a customer has an open futures 
position which must be closed out at a later date, the futures com- 
mission merchant cannot include as a “current asset” any part 
of the commission which he will later realize when the open fu- 
tures position is liquidated. 


It would indeed be anomalous if the organizational costs of 
Trading Syndicates, resulting in brokerage contracts expected to 
yield commissions from futures contracts not yet initiated, were 
classified as current assets when unrealized commissions on fu- 
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tures contracts already initiated (but not closed out) are excluded 
from current assets. 


7. The seventh item excluded from the category of “current 
assets” is (17 CFR 1.17(c) (2) (vii)): 


(vii) Cash and claims to cash which are restricted as to with- 
drawal, such as customers’ segregated funds; 


Cash and claims to cash which are restricted as to withdrawal 
would not be available for and intended for payment of current 
liabilities and, therefore, would not come within the definition of 
“current assets” in 17 CFR 1.17(d) (2). This exclusion must, 
therefore, be intended merely to emphasize that these items are 
not “current assets.” 


8. The eighth item excluded from the category of “current as- 
sets” is (17 CFR 1.17(d) (2) (viii) ): 


(viii) Land, buildings, furniture and fixtures, improvements 
to real property and other fixed assets; 


These assets would not be resources reasonably expected to be 
realized in cash or sold during the next 12 months in the normal 
course of operation of the principal business of the applicant or 
registrant, and they would not provide cash available for and in- 
tended for the payment of current liabilities. Hence these assets 
would not meet the definition of “current assets” (17 CFR 1.17 
(d) (2) ) even in the absence of a specific exclusion. This exclusion 
must, therefore, be intended merely to emphasize that these items 
are not “current assets.” 


9. The ninth item excluded from the category of “current as- 
sets” is (17 CFR 1.17(d) (2) (ix)): 


(ix) Prepaid expenses and deferred charges; 


Under general accounting principles, short-term prepayments 
“of current operating expenses such as for rent, insurance, in- 
terest, and taxes, whether or not they possess value in liquidation, 
are properly included as current assets” (Wixon, Kell, and Bed- 


ford, Accountants’ Handbook (5th ed., 1970), § 2, p. 34; see, also, 
id., at p. 23). 


Long term prepayments are referred to under general account- 
ing principles as “deferred charges” which are sometimes classified 
as “intangible” assets, and sometimes set forth separately as “de- 
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ferred charges.” They are not regarded as “current assets” under 
general accounting principles (see Wixon, Kell, and Bedford, Ac- 
countants’ Handbook (5th ed., 1970), § 2, pp. 23-36). Costs fre- 
quently included in the category of “deferred charges” relate to 
“research, deferred pensions and taxes, development and promo- 
tion, rearranging and moving of plant, leases and leasehold im- 
provements, losses in a developmental period, and various financ- 
ing costs including bond discount” (id., at p. 36). 


“Specific intangibles sometimes classified as deferred charges 
include organization costs and research and development expenses” 
(Hendriksen, Accounting Theory (Rev. ed., 1970), p. 442). 


Subparagraph (ix) sets forth an exception to the general rule 
that would otherwise prevail as to short term prepaid expenses, 
but is consistent with the general rule as to deferred charges. 
Under this exclusion in subparagraph (ix), short term prepaid 
expenses and long term prepaid expenses (i.e., “deferred charges’’) 
are specifically excluded from “current assets.” 


The organizational costs of The Precious Metals Trading Syndi- 
cate were entered in the respondent corporation’s ledger as “de- 
ferred charges” (Tr. 35). This was a proper classification of the 
item. The specific exclusion in the regulations as to deferred 
charges is squarely applicable to the item. 


11. The eleventh item excluded from the category of “current 
assets” is (17 CFR 1.17(d) (2) (xi)): 


(xi) Unsecured debit balances and unsecured deficits in ac- 
counts owned by the applicant or registrant or in accounts of 
partners, officers and employees of the applicant or regis- 
trant; 


This item is similar to the first subparagraph excluding certain 
receivables from the category of “current assets.” This item re- 
lates to accounts of partners, officers and employees of the ap- 
plicant or registrant and contains provisions more restrictive than 
those in the first subparagraph relating to customers’ accounts. 
Under the first subparagraph, a receivable resulting from an un- 
secured “loss” in a customer’s account is excluded as a “current 
asset” only if the account has been in a “loss” condition for more 
than 30 consecutive days, but under this subparagraph (xi) an 
unsecured “loss” in an account of a partner, officer, or employee 
of the applicant or registrant is excluded as a “current asset” even 
if the account has not been in a “loss” condition for more than 30 
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consecutive days. Hence this exclusion is another exception to the 
general rule that receivables collectable within the next 12 months 
are “current assets.” 


12. The twelfth item excluded from the category of “current 
assets” is (17 CFR 1.17(d) (2) (xii) ): 


(xii) Securities without a ready market. 


“Marketable securities represent highly liquid assets that are 
expected to be converted into cash within the normal operating 
cycle of the business. Both criteria, i.e., marketability and expected 
conversion, must be fulfilled to justify the classification of securi- 
ties and other short-term temporary investments as current as- 
sets.”” Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 
1970), § 2, p. 832. Hence this exclusion merely states the rule that 
would be in effect in any event, namely, that securities without a 
ready market are not “current assets.”’ This exclusion must, there- 
fore, be intended merely to emphasize that such securities are not 
“current assets.” 


The respondents contend (Respondents’ Suggested Findings and 
Brief, pp. 28-29) that the regulations are uncertain and confusing 
because the Commodity Exchange Authority’s financial form (i) 
requires that securities be described and classified as to type, e.g., 
whether they are preferred stocks, common stocks, commercial 
bond, etc., (ii) requires that segregated securities be shown under 
the schedule for segregated funds rather than as current assets, 
(iii) provides that the same securities should not be shown more 
than once, and (iv) provides that securities available as capital 
under a subordination agreement must be supported by a copy of 
the agreement, and the agreement must comply with the regula- 
tions. There is nothing confusing or uncertain about these provi- 
sions on the form, and they are consistent with the provisions of 
the regulations. 


To conclude the analysis of the “current assets” regulations and 
the Trading Syndicates issue, I believe that the regulations are 
not perfectly written, but they are adequately written to be un- 
derstood by futures commission merchants and other persons 
knowledgeable in the field of accounting. There is no basis what- 
ever, either under the regulations or under general principles of 
accounting, for regarding as “current assets” organizational costs 
of the Trading Syndicates resulting in exclusive brokerage con- 
tracts expected to yield substantial revenue. 
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V. Respondent Corporation’s Obligation to The Economou Finan- 
cial and Development Corp. (“Reserve’” Account); Analysis of 
“Current Liabilities” Regulations 


As previously stated, an understanding of the remaining ac- 
counting issue requires an understanding of the “current liabili- 
ties” regulations and, therefore, the remaining accounting issue 
and the regulations will be discussed together in this section of 
the Decision. 


A. The “Reserve” Account 


As a result of the investigation of the respondent corporation’s 
books and records as of March 31, 1970, the complainant treated 
an item of $13,621.51 as a “current liability” (Comp. Ex. 14) due 
to The Economou Financial and Development Corp. (hereinafter 
referred to as the Financial Corporation) which the respondents 
contend is a “reserve” that is not a “current liability” (Answer 
to Amended Complaint, pp. 3-4). The item is shown as $11,162.97 
on the respondent corporation’s balance sheet, and since the com- 
plainant admits that some minor changes in the amount might 
properly have occurred after the complainant’s audit (Tr. 206), 
the respondents’ figure will be accepted as correct. 


The Financial Corporation was organized by Mr. Economou and 
his wife to engage in developing new enterprises in the commodi- 
ties, securities and investment communities (Comp. Ex. 11, p. 5). 
The primary initial enterprise to be developed was The American 
Board of Trade, Inc., and its affiliates, which were organized by 
Mr. Economou to form a new commodities and securities exchange 
complex (Comp. Ex. 11, p. 6). The Financial Corporation was to 
offer shares of stock to the public in May of 1970 under which 
Mr. and Mrs. Economou would retain 95.3% of the outstanding 
shares for which they paid $6,000, and the public would be offered 
4.7% of the outstanding shares for $300,000 (Comp. Ex. 11, p. 
3). 


Since October of 1969, the respondent corporation functioned 
largely as a service organization on behalf of the Financial Corpo- 
ration and The American Board of Trade complex being organized 
by the Financial Corporation (Tr. 254, 291-292, 523-524). The 
Financial Corporation had no staff or facilities to pay its own 
bills, so the respondent corporation paid them on its behalf (Tr. 
291-292, 523-524). 
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Initially, the bills paid by the respondent corporation were 
greater in amount than the reimbursements received from the 
Financial Corporation. At that time, the Financial Corporation 
owed money to the respondent corporation, which was reflected 
on the respondent corporation’s books as a “debit balance” (i.e., a 
receivable which was a “current asset”). 


Later, as the respondent corporation needed more funds, the 
Financial Corporation paid $11,162.97 more to the respondent 
corporation than was owed, so the account became a “credit 
balance” on the respondent corporation’s books (Tr. 167, 181, 186, 
249, 253, 256, 265, 267, 280, 287). This was reflected on the re- 
spondent corporation’s ledger in an account labeled “Expenses 
charged to Economou Financial & Development Corporation and 
Deposits to Cover Same; Credit Balance to Cover Accruing Ex- 
penses” (Tr. 267). 


Each month the respondent corporation would reduce the 
amount of the account (i.e., reduce the “credit balance”) by the 
amount of money paid by the respondent corporation on behalf 
of the Financial Corporation (Tr. 195, 198-199, 204-205, 253). On 
its balance sheet as of March 31, 1970, the respondent corporation 


shows the $11,162.97 in a separate classification, appearing be- 
tween the liabilities and the capital (or stockholders’ equity), 
labeled “Reserves to cover accruing expenses.”’ The relevant en- 
tries on the respondent corporation’s balance sheet as of March 
31, 1970, are as follows (Answer to Amended Complaint, p. 4) : 


Balance Sheet, March 31, 1970 


Total Assets $52,268.23 Total Liabilities $14,091.70 
Reserve, Surplus & Capital 
Reserves to cover accru- 
ing expenses 11,162.97 
Capital and Capital 
Surplus 27,373.56 
Total Liabilities & Capital $52,628.23 


The Financial Corporation treated this overpayment of 
$11,162.97 on its books and on the Prospectus filed with the Securi- 
ties and Exchange Commission as a “current asset,” designated 
as a “prepaid expense” (Tr. 185, 252, 257; Comp. Ex. 11, p. 14). 


Mr. Radcliffe, the respondents’ accountant, testified that the 
“reserve” account reflects a “one-way flow of money” from the 
Financial Corporation to the respondent corporation, “and then 
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the [respondent] corporation turns it out and pays the necessary 
expenses that are involved” for the Financial Corporation (Tr. 
250; see, also, Tr. 107, 181, 186). He testified that the “prepaid 
expenses” were “in anticipation of future expenses” (Tr. 252). 
Since Mr. Economou controlled both corporations, he, of course, 
did not require the respondent corporation to hold the Financial 
Corporation’s money in trust, but permitted the respondent corpo- 
ration to use the money as its own until it was needed to pay the 
Financial Corporation’s expenses (Tr. 167-168). 


For example, as of March 31, 1970, the respondent corporation 
had only $510.41 cash on hand from all sources (Answer to 
Amended Complaint, p. 4). The remainder of the $11,162.97 had 
been loaned to Mr. Economou or to his affiliated corporations or 
had been used to pay some of the respondent corporation’s current 
liabilities (Tr. 275-283). 


The respondents contend that the “reserve” account could have 
been liquidated by the performance of services by the respondent 
corporation for the Financial Corporation, i.e., the respondent 
corporation could have charged a management fee to the Financial 
Corporation, liquidating all or part of the reserve (Tr. 210-211, 
253-256, 294, 297). This was purely a theoretical possibility. There 
is no contention by the respondents that a determination had been 
made to liquidate all or any portion of the reserve by the re- 
spondent corporation charging a management fee to the Financial 
Corporation. In fact, at the hearing, when Mr. Economou was 
questioning his accountant as to this possibility, and as to how 
the bookkeeping entries would be handled, Mr. Economou stated 
(Tr. 298) : 


Make it clearer to me, because conceivably we might want 
to do it. It would be enlightening as to how to handle the 
transaction. 


Moreover, the record establishes that the account was liquidated 
almost exclusively by paying expenses of the Financial Corpora- 
tion other than management fees of the respondent corporation. 
Of the $59,900 that flowed from the Financial Corporation to the 
respondent corporation from October of 1969 through July of 
1970 (Tr. 257-258), only about $1,600 was liquidated by charging 
a management fee to the Financial Corporation for management 
services rendered by the respondent corporation (Tr. 255-256). 
In addition, the expenses of the Financial Corporation were aver- 





COMMODITY EXCHANGE ACT 
Cite as 32 A.D. 14 


aging about $5,000 to $6,000 per month,” so the $11,162.97 would 
have been charged off by payinb expenses to third persons in 
about two months. Hence, although the “reserve’’ theoretically 
could have been liquidated by the respondent corporation charg- 
ing a management fee to the Financial Corporation, the inference 
is inescapable that as of March 31, 1970, all, or almost all, of the 
$11,162.97 was to be liquidated by payments to others for the 
expenses of the Financial Corporation—not by charging a manage- 
ment fee. 


When asked his opinion of the “reserve’”’ account, Mr. Radcliffe, 
the respondents’ accountant, testified (Tr. 258-259) : 


I would say this: We have to consider the intent behind 
an operation to reflect what goes on. By no stretch of the 
imagination can I see that it would be an account payable. 


Q An account payable from whom? 
A From the corporation. 


Q ToEF&D? 


A Yes. Rather, it is a fund made available to handle the ex- 
penses. 


Mr. Radcliffe, being a Certified Public Accountant, was well 
aware of the fact that, under accepted accounting principles, the 
term “current liability” is broader than the term “account pay- 
able,” i.e., that an “account payable” is only one of a half dozen or 
more types of “current liabilities,” but as shown infra, pp. 123-126, 
there are other types of “‘current liabilities.” Significantly, he did 
not testify that the reserve account was not a “current liability ;” 
he testified only that it was a reserve account that was not an 
“account payable” from the respondent corporation to the Finan- 
cial Corporation. This choice of terminology by an expert ac- 
countant must be regarded as deliberate. His failure to testify 
that the item was not a “current liability” must also be regarded 
as deliberate. 


60. During January, February and March of 1970, $18,250 flowed into the respondent 
corporation from the Financial Corporation (Tr. 257-258), and the credit balance 
in the reserve account (i.e., the money not yet spent for expenses of the Financial 
Corporation) increased by only $928.47 (the difference between $10,234.50 and $11,162.97; 
Answer to Amended Complaint, p. 4), showing that $17,321.53 (the difference between 
$18,250 and $928.47) was used during those three months by the respondent corporation 
to pay the expenses of the Financial Corporation. This is an average of $5,773.84 per 
month ($17,321.53_-_3) used by the respondent corporation to pay the expenses of the 
Financial Corporation. A similar analysis of the money flowing from the Financial 
Corporation to the respondent corporation from October of 1969 through July of 1970 
(Tr. 257.258) shows that these three months were not abnormal. 
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The complainant’s accountant, Mr. Gross, testified that the item 
was an obligation of the respondent corporation which was a 
“current liability” under the regulations (Tr. 166-168, 209-214). 
He testified that when he discussed the item with Mr. Radcliffe, 
the respondents’ accountant, Mr. Radcliffe “indicated that this 
was a liability of Economou & Co., Inc.” (Tr. 166). Mr. Radcliffe 
did not, in his testimony, contradict that testimony by Mr. Gross. 
The fact that this “liability” was a “current” liability is demon- 
strated by the fact that the other side of the transaction is shown 
on the Financial Corporation’s balance sheet filed with the Securi- 
ties and Exchange Commission as a “prepaid expense” (Comp. 
Ex. 11, p. 14), which, as we have shown, includes only short-term 
prepayments for goods or services to be received during the cur- 
rent period. Also, the respondents concede that the respondent 
corporation paid all of the expenses of the Financial Corporation 
(Tr. 291-292, 523-524), and as we have shown, at the rate the 
expenses were being paid, the $11,162.97 would have been paid 
out by the respondent corporation in about two months. Hence 
the item was clearly a “current liability.” 


Mr. Richard Kirchhoff, Deputy Director, Registration and Au- 
dit Division, Commodity Exchange Authority (Tr. 126), also test- 
ified that the “reserve” item was a “current liability” under the 
regulations (Tr. 209-210). 


The respondents admit that the resyondent corporation re- 
ceived $11,162.97 more from the Financial Corporation than it 
spent on its behalf and that this money was used to increase the 
respondent corporation’s assets or to decrease its liabilities (Tr. 
275-283). Since the Financial Corporation also properly treated 
the $11,162.97 as a “current asset,” i.e., a prepaid expense, Mr. 
Economou’s two corporations would be getting the benefit of 
$22,325.94 in working capital ($11,162.97 x 2) out of a single 
$11,162.97, if the respondents’ contention were correct that the 
item is a “reserve” rather than a “current liability” of the re- 
spondent corporation. 


The Hearing Examiner found and concluded that the item was 
a “current liability” (Recommended Decision, pp. 12-14, 17-19) 
because “it represents an obligation of respondent corporation 
meeting the definition of a current liability, in section 1.17(d) (3) 
of the regulations under the Commodity Exchange Act” (Recom- 
mended Decision, p. 17). 
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As we shall show, this finding and conclusion is sound. How- 
ever, later in his discussion of this issue, I believe the Hearing 
Examiner misunderstood the respondents’ argument because of 
the ambiguous nature of the term “reserve.” 


The term “reserve” is one of the most ambiguous words used in 
accounting. The Committee on Terminology of the American In- 
stitute of Certified Public Accountants recognized in the 1940’s 
that “the term reserve was being used in accounting in a variety 
of different and somewhat conflicting senses. * * * In accounting 
practice the term has been used in at least four senses,” with some 
reserves being “reflected in the asset section of the balance sheet” 
and other reserves being “included in the liability section of the 
balance sheet, or in a section immediately below the ordinary 
liabilities, or in the proprietary section’”’ (see, also, Tr. 196).* 


The Hearing Examiner must have understood the respondents 
to be arguing that the $11,162.97 is an asset “reserve.” The Hear- 
ing Examiner refuted that supposed argument (Recommended 
Decision, pp. 17-19), explaining that the $11,000 was used to buy 
things or it was spent in various ways, and he stated that “you 
cannot say that an amount of money is a reserve for future ex- 
penses and at the same time say that it has been spent for past 
expenses” (Recommended Decision, p. 19). 


However, this misses the point of the respondents’ argument. 
The respondents concede that the $11,162.97 is not an asset (Tr. 
280). The respondents concede that the $11,162.97 is a “credit” 
item which is in the same section of the balance sheet as the liabili- 
ties and stockholders’ equity (Tr. 253, 256, 265, 267, 280, 287; 
Answer to Amended Complaint, pp. 3-4). But the respondents 
contend that the $11,162.97 item should not appear as part of 
“current liabilities,” but rather in a separate “reserve” category 
between “current liabilities” and stockholders’ equity. 


As we shall show, that argument by the respondents is not 
sound. We shall also show that even if the money had not been 
spent by the respondent corporation, as long as the money was 
commingled with the respondent corporation’s own money, thereby 
adding to the respondent corporation’s current assets, the respond- 


. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletins (Final ed., 1961), Accounting Terminology Bulletin No. 1, pp. 26-27. 
(Note: This book is a compilation of a number of Bulletins, and there are three 
different sections of the book containing the same page numbers as those cited in 
this footnote.) 
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ent corporation would have to include the amount of the money 
as a current liability. 


B. The “Current Liabilities” Regulations 


The regulations define the term “current liabilities” as follows 
(17 CFR 1.17(d) (3)): 


The term “current liabilities” means obligations that are or 
will become due and payable in the next 12 months, or the 
liquidation of which is reasonably expected to require the use 
of existing resources classifiable as current assets or the 
creation of other current liabilities (emphasis supplied). 


The word “or” in the definition should be given its normal dis- 
junctive meaning (Gay Union Corp. v. Wallace, 112 F.2d 192, 197, 
fn. 15 (C.A.D.C.), certiorari denied, 310 U.S. 647) and, therefore, 
it is sufficient that the obligation was due and payable in the next 
12 months irrespective of whether its liquidation would require 
the use of existing current assets or the creation of other current 
liabilities. 

We will discuss later the respondents’ contention that the “re- 
serve” account could have been liquidated by the performance of 
services by the respondent corporation for the Financial Corpora- 
tion. Even under the hypothetical assumption that the obligation 
was to be liquidated by the performance of services, the term 
“current liabilities,” under settled accounting principles, includes 
obligations to deliver services as well as obligations to pay money, 
see, infra, pp. 122-132. One of the “basic characteristics of liabili- 
ties,” under accepted accounting principles, is that they are “‘obli- 
gations or duties of the enterprise to provide money, goods, or 
services to a person, firm, or other organization outside of the 
enterprise at some time in the future” (emphasis supplied; Hend- 
riksen, Accounting Theory (Rev. ed., 1970), p. 449). Hence the 
unqualified word “obligations” in the regulations was obviously 
used in its ordinary signification under accepted accounting term- 
inology and includes obligations due and payable in money, goods, 
or services. This construction receives additional support from 
the fact that the second part of the definition, following the word 
“or,” relates to obligations not to be liquidated by the performance 
of services, 7.e., those that require for their liquidation money (or 
other assets) or the borrowing of money (i.e., the creation of other 
current liabilities) . 
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The uncontroverted evidence reveals that the respondent corpo- 
ration was obligated to the Financial Corporation to pay money 
on its behalf or deliver services to it within the next 12 months. 
This is decisive of the “reserve” issue, and it is not necessary to 
pursue the matter further. It falls squarely within the first part of 
the definition of “current liabilities.” 


To the extent that the “reserve” account was to be liquidated 
by paying the expenses of the Financial Corporation to third per- 
sons, it is not necessary that we know the exact persons who were 
to receive the money. That, perhaps, was not known as of March 
31, 1970. It is sufficient that we know that the money was paid in 
advance to the respondent corporation to provide money for the 


payment of the Financial Corporation’s expenses during the next 
12 months. 


Although no further discussion of the “reserve” issue is neces- 
sary, for the sake of completeness, we will consider the more 


abstruse ramifications of this issue, together with other aspects 
of the regulations relating to “current liabilities.” 


C. The “Kiting” of Assets under the Respondents’ Contention 
A few hypothetical balance sheets will demonstrate the absurd- 


ity of the respondents’ contention as to the “reserve” issue. 


First, assume that the respondent corporation’s total assets 
consist of $2,000 in cash, and that it owes $1,000 payable in 12 
months. Its balance sheet would be as follows: 


Balance Sheet No. 1 
Current Assets Current Liabilities 
Cash $2,000 $1,000 
Capital 
$1,000 


Its working capital (excess of current assets over current liabili- 
ties) would be $1,000 ($2,000-$1,000). 


Now assume that the corporation borrows an additional $11,000 
payable in 12 months. Its balance sheet would be as follows: 


Balance Sheet No. 2 
Current Assets Current Liabilities 
Cash $13,000 $12,000 


Capital 
$ 1,000 
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Its working capital would still be $1,000 ($13,000-$12,000). In 
other words, you cannot increase your working capital by borrow- 
ing money that must be repaid in the next 12 months. 


Referring back to Balance Sheet No. 1, assume that instead of 
borrowing $11,000, the respondent corporation receives $11,000 
from the Financial Corporation to pay the future expenses of the 
Financial Corporation, and holds the money in a trust account 
(not commingled with its own funds) under a trust agreement. 
Its balance sheet would be as follows: 


Balance Sheet No. 3 
Current Assets Current Liabilities 
Cash $2,000 $1,000 
Reserve Reserve 


$11,000 $11,000 


Capital 
$1,000 


Its working capital would still be $1,000 ($2,000-$1,000). In 
other words, you cannot increase your working capital by receiving 
money held in trust for a particular purpose. 


Finally, referring back to Balance Sheet No. 1 again, assume 
that the respondent corporation receives $11,000 from the Finan- 
cial Corporation to pay the Financial Corporation’s expenses, and 
commingles the $11,000 with its own money. Under the complain- 


ant’s contention, the respondent corporation’s balance sheet would 
be as follows: 


Balance Sheet No. 4 


Current Assets Current Liabilities 
Cash $13,000 $12,000 
Capital 
$ 1,000 


Under this classification, the respondent corporation’s working 
capital would still be $1,000 ($13,000-$12,000). 


But under the respondents’ contention, its balance sheet would 
be as follows: 
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Balance Sheet No. 5 


Current Assets Current Liabilities 
Cash $13,000 $1,000 
Reserve 
$11,000 


Capital 
$1,000 


Under the respondents’ contention, its working capital would 
be increased to $12,000 ($13,000-$1,000). In other words, by the 
simple expedient of receiving money to pay another firm’s ex- 
penses, the respondents contend that the respondent corporation’s 


working capital is increased by the amount of the money re- 
ceived.® 


Needless to say, the respondents’ contention would completely 
destroy the utility of the working capital concept and the current 
asset concept. General Motors and Ford could “kite” their current 
assets and their working capital by immense sums merely by an 
arrangement under which each paid expenses for the other. 


Under the Commodity Exchange Act regulations, the “kiting” 
opportunities would stop at this point since prepaid expenses are 
not regarded as “current assets.” 17 CFR 1.17(d) (2) (ix). But 
prepaid expenses are regarded as current assets under generally 
accepted accounting principles and, therefore, under the respond- 
ents’ contention, the “kiting’’ opportunities would continue in- 
definitely for the general business community. 


For example, assume that we start again with the Balance Sheet 
No. 1 situation, and that the principles of accounting applicable 
to the general business community are controlling (i.e., prepaid 
expenses are current assets). The respondent corporation has total 
assets of $2,000 in cash. Assume that the Financial Corporation 
has total assets of $11,000 in cash, or total assets of $13,000 for 
the two firms. Now assume that the Financial Corporation gives 
the $11,000 to the respondent corporation to pay the expenses of 
the Financial Corporation. The Financial Corporation properly 


62. Balance Sheets 4 and 5 illustrate that even if the respondent corporation had not 
spent most of the $11,162.97 for its own purposes as of March 31, 1970, but instead 
still had all of the cash on hand, nonetheless, if the respondent corporation commingled 
the $11,162.97 with its own funds, thereby increasing its current assets by that 
amount, it would have had to include the same amount as a “current liability,”’ as 
in Balance Sheet 4. 
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shows this $11,000 prepaid expense as a current asset. Under the 
respondents’ contention, the respondent corporation’s balance 
sheet is as shown in Balance Sheet No. 5, i.e., $18,000 in current 
assets, or a total of $24,000 in assets for the two firms, without any 
increase in the respondent corporation’s current liabilities. 


At this stage, the respondent corporation has $13,000 in cash 
and, with a little ingenuity, the Financial Corporation agrees that 
it will pay some of the future expenses of the respondent corpora- 
tion. The respondent corporation then prepays these expenses, 
i.e., gives the $13,000 to the Financial Corporation, and the 
$13,000 is shown on the respondent corporation’s books as a cur- 
rent asset (prepaid expense). The Financial Corporation now 
shows $11,000 on its books from the original prepaid expense, 
plus $13,000 in cash, for a total of $24,000 in assets for the Finan- 
cial Corporation. Adding the Financial Corporation’s $24,000 in 
assets to the respondent corporation’s $13,000 (prepaid expense) 
makes a total of $37,000 in assets for the two firms, without any 
increases in either firm’s current liabilities, under the respondents’ 
theory. 


The Financial Corporation now has $13,000 in cash and we are 
ready to start the process all over again, arranging to give the 
$13,000 to the respondent corporation as prepayment for different 
expenses. The money could be passed back and forth continuously 
as long as different items of expense could be prepaid, and the 
current assets and working capital of each firm would be con- 
tinuously inflated, since under the respondents’ theory, the firm 
receiving the money (as a prepaid expense of the second firm) 
counts the money as an asset, but does not show a corresponding 
liability. 


It goes without saying that such “kiting” is not permissible 
under generally accepted accounting principles. A person receiv- 
ing money in advance as_a result of another person’s prepayment 
of expenses must include the amount of the advance payment as a 
current liability. 


C. “Current Liabilities,” “Deferred Revenue,” and “Deferred 
Income” 


The American Institute of Certified Public Accountants defines 
“current liabilities” as follows: * 


68. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletine (Final ed., 1961), Accounting Research Bulletin No. 43, p. 21. 
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The term current liabilities is used principally to designate 
obligations whose liquidation is reasonably expected to re- 
quire the use of existing resources properly classifiable as 
current assets, or the creation of other current liabilities. 


This definition is practically identical to the second half of the 
definition of ‘current liabilities” in the regulations, following the 
word “or.”’ As we have shown, the inference is inescapable that 
as of March 31, 1970, the respondent corporation was to liquidate 
the “reserve” account by paying expenses (to third persons) for 
the Financial Corporation. The money received by the respondent 
corporation from the Financial Corporation had already been 
commingled with the respondent corporation’s cash, thereby in- 
creasing the respondent corporation’s current assets (or decreas- 
ing its current liabilities), so the payment of the expenses of the 
Financial Corporation to third persons would have required the 
use of the respondent corporation’s existing resources properly 
classifiable as current assets, or the creation of other current liabil- 
ities. Hence the “reserve” account fits squarely within the second 
half of the definition of “current liabilities” in the regulations. 


Since, as we have shown, the inference is inescapable that the 
$11,162.97 was to be liquidated by the payment of money to others 
rather than by the respondent corporation charging a management 
fee, it is unnecessary to consider whether the item would be a 
“current liability” if the prepayment of expenses was to be liqui- 
dated by the future ** performance of management services by the 
respondent corporation. But even under that assumption, the 
“reserve,” as of March 31, 1970, would still have been a “current 
liability.” 


One of the “basic characteristics of liabilities,’ under accepted 
accounting principles, is that they are “obligations or duties of the 
enterprise to provide money, goods, or services to a person, firm, 
or other organization outside of the enterprise at some time in the 
future” (emphasis supplied; Hendriksen, Accounting Theory 
(Rev. ed., 1970), p. 449). 


The American Institute of Certified Public Accountants sets 
forth the items included in “current liabilities,” as follows: © 


64. The services would have to be performed after March 31, 1971; otherwise, the Financial 
Corporation, which had already paid for the services, could not have listed them on 
its balance sheet as “‘prepaid expenses.”” Prepaid expenses, as we have shown, relate 
only to payment for services to be performed in the future. 

. American Institute of Certified Public Accountants, Accounting Research and Termi- 
nology Bulletins (Final ed., 1961), Accounting Research Bulletin No. 43, pp. 21-22. 
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As a balance-sheet category, the classification is intended to 
include obligations for items which have entered into the 
operating cycle, such as payables incurred in the acquisition 
of materials and supplies to be used in the production of goods 
or in providing services to be offered for sale; collections re- 
ceived in advance of the delivery of goods or performance of 
services ;? and debts which arise from operations directly re- 
lated to the operating cycle, such as accruals for wages, 
salaries, commissions, rentals, royalties, and income and other 
taxes. Other liabilities whose regular and ordinary liquida- 
tion is expected to occur within a relatively short period of 
time, usually twelve months, are also intended for inclusion, 
such as short-term debts arising from the acquisition of 
capital assets, serial maturities of long-term obligations, 
amounts required to be expended within one year under sink- 
ing fund provisions, and agency obligations arising from 
the collection or acceptance of cash or other assets for the 
account of third persons (emphasis supplied). 


Hence the American Institute of Certified Public Accountants 
specifically regards as a current liability collections received in 
advance for the performance of services. 


Payments received in advance of the performance of services 
or the delivery of goods are referred to under generally accepted 
accounting principles as “deferred income” or “deferred revenue,” 
which is recognized as a current liability. 


Deferred revenues appear when collection is made in whole 
or part prior to the actual furnishing of goods or services. 
A common example is found in the insurance field, where 
premiums are regularly collected in advance. Tickets, tokens, 
and certificates are other types of deferred revenue items.** 
Current liabilities thus consist of two main classes, corres- 


2 Examples of such current liabilities are obligations resulting from ad- 
vance collections on ticket sales, which will normally be liquidated in the 
ordinary course of business by the delivery of services. On the contrary, 
obligations representing long-term deferments of the delivery of goods or 
services would not be shown as current liabilities. Examples of the latter 
are the issuance of a long-term warranty or the advance receipt by a lessor 
of rental for the final period of a ten-year lease as a condition to execution 
of the lease agreement. [Footnote in the original; emphasis supplied.] 


66. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 20, p. 4. 
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ponding to “receivables” and “prepayments” under current 
assets: (1) payables and (2) deferred revenue or income. 
** * 


Deferred revenue includes advances from customers and such 
items as rentals received in advance and outstanding tickets 
and tokens. Deferred revenue is sometimes listed as a sepa- 
rate group of liabilities, apart from current or fixed.*" 


Classes of Current Liabilities. The principal classes of current 
liabilities are: 


1. Accounts payable and accrued expenses 
. Short-term notes payable 
. Dividends payable 
. Deferred income 
. Advances and deposits 
. Withheld amounts 
7. Estimated liabilities ** 


DEFERRED REVENUES. Advances by customers or clients 
that are to be satisfied by the future delivery of goods or 
performance of services are liabilities and should be shown 
as such. These items have often been labeled “deferred reve- 
nues” or “deferred credits.” It is more appropriate to pro- 
vide a title that clearly describes the nature of the item, such 
as “advances from customers.” A common characteristic of 
such accounts is that they are payable in goods or services 
rather than in cash and that as a rule a margin of profit will 
emerge in making such payment. Generally speaking, these 
items should not be offset against outstanding receivables. 


RESERVES. Published reports now less frequently show a 
reserve section between liabilities and shareholders’ equity. 
The heterogeneous nature of the reserve section unnecessarily 
complicates the interpretation of the balance sheet, for it 
tends to distract the asset, liability, and capital elements. The 
AAA in Supplementary Statement No. 1 (Accounting and Re- 
porting Standards for Corporate Financial Statements) has 
taken a definite stand on this matter by recommending that 
the reserve section be eliminated and its elements classified 
67. Id., at § 2, p. 37. 


68. Id., at { p. 4 (emphasis supplied). 
69. Wixon, Kell, and Bedford, Accountants’ Handbook (5th ed., 1970), § 20, p. 26. 
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as deductions from assets, estimated liabilities, or a sub- 
division of retained earnings. The AICPA (ATB No. 1), 
likewise, has taken a stand against the presentation of “re- 
serves” of this category by recommending that the items be 
designated as liabilities. It will be noted (see Fig. 1) that 
the SEC’s Regulation S-X continues to recognize this classifi- 
cation.” 


The use of the word “deferred” in the phrase “deferred income” 
or “deferred revenue” may be somewhat misleading to persons not 
familiar with accounting terminology. They might think of such 
income as “advance” income rather than “deferred” income. But 
the term “deferred” is used because even though the money or 
income has been received, it will not be counted as income on the 
income statement until a later date. 


Many accountants regard Hendriksen, Accounting Theory 
(Rev. ed., 1970), as the leading text on accounting theory. In this 
text, Hendricksen explains (pp. 309-311) that deferred income is 
a current liability, as follows: 


Nonmonetary Current Liabilities 


Nonmonetary current liabilities are those obligations to 
provide goods or services of specified quantity and quality. 
They usually arise from the advance payment for services 
by customers. Subscriptions to periodicals and season tickets 
are good examples. Other obligations arise from advances by 
customers for special merchandise. Jt should be noted, how- 
ever, that not all advances are nonmonetary in nature. Some 
advances represent a given number of dollars that may be 
applied against a future purchase or purchases at the prices 
existing when the advance is liquidated. These are monetary 
advances because they represent the obligation to repay a 
given number of dollars or the equivalent in goods or services 
at a future date. The nonmonetary obligations are expressed 
in terms of predetermined or agreed prices for specific goods 
or services. Thus, the monetary value of the goods and serv- 
ices may change but the quantity and quality would not. 


These nonmonetary obligations have frequently been classi- 
fied as “deferred income” or “deferred credits.” Technically, 
deferred income represénts income items received by the firm 
but not yet reported as income. However, it is also used to re- 


70, Id. at § 2, p. 38. 
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fer to revenue that would normally have been included in in- 
come but where the recognition is deferred until later ex- 
penses can be matched with it—frequently referred to as de- 
ferred revenue. The term “deferred credit” is frequently used 
synonymously with deferred income and deferred revenue, but 
it is also used in a broader sense including monetary advances 
by customers. 


These terms do not have clear meanings because they in- 
clude a heterogeneous group of items and they are not con- 
sistently classified in the balance sheet. Some of the deferred 
income and deferred credit items found in published annual 
reports are classified as current liabilities, others are classified 
as noncurrent liabilities, a few are reported as “unearned 
revenue” in the stockholders’ equity section, and a majority 
are found listed as an unclassified item between the liabilities 
and the stockholders’ equity section of the balance sheet. 
[Footnote citation omitted.] The latter presentation is partly 
a carry-over from a former classification in a “‘reserve’’ cate- 
gory. However, it is frequently rationalized on the ground 
that it represents amounts that will be added to income in a 
subsequent period but excluded in the current period, for one 
of several reasons. The deferred income concept apparently 
arose from the idea that the “realization” of income is closely 
related to the receipt of cash, but that when the services have 
not yet been performed or when the amount is likely to be 
reduced because of subsequent related expenses or losses, the 
income reporting should be deferred. However, the separate 
classification of “deferred income” does not indicate the 
nature of the items included in the classification and it is sub- 
ject to abuse, just as was the former “reserve” classification. 


Frequently, the advance payments for goods or services by 
customers have been considered to represent a mixture of 
liabilities and profit. If cost is the predominant element, the 
entire amount could be considered a liability; but if cost is 
only a small part of the total, it is argued that the whole may 
be considered a deferred credit to income (gross income) 
rather than a current liability, presumably classified as un- 
earned income in the stockholders’ equity section of the 
balance sheet. If the advance payment represents both costs 
and income, it is argued that it may be divided between the 
amount of prospective cost which should be included among 
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the current liabilities and the amount representing prospec- 
tive income, which should be classified as “unearned in- 
come.””!7 


This separation of the advance payment into the cost ele- 
ment and the part representing prospective profit stems from 
the traditional reliance upon the cost concept and the report- 
ing of revenue only after all services have been performed 
and when all expenses can be measured and matched with the 
associated revenues. However, it may be more relevant to 
report the obligation to perform services or provide goods in 
terms of the output (sales price) of such goods or services. 
The important consideration is that unless the funds are re- 
turned to the customer, the advance payment does not repre- 
sent an outflow of cash in the future. Regardless of how it is 
measured, it cannot be identified with specific goods or serv- 
ices to be acquired in the future and used in operations. Some 
of the services will have been acquired in the past in the form 
of plant and equipment and thus will be classified as noncur- 
rent assets; others will represent inventories and prepaid 
expenses classified as current assets; and many of the associ- 
ated expenses will represent goods and services not yet ac- 
quired at the time of the receipt of the advance. Therefore, 
the advance cannot be associated with costs incurred or to be 
incurred. 


Accounting Research Bulletin No. 43 (page 22) specifically 
includes among the current liabilities advances for the de- 
livery of goods or the performance of services in the normal 
course of operations. However, such obligations extending 
over long periods in the future are specifically excluded from 
the current liability classification, although Bulletin No. 43 
does not state how these long-term obligations should be 
classified. This treatment of the advance as a current liability 
is correct for two reasons: (1) The advance is a current 
financing transaction rather than a revenue-producing one.'8 


17 Eric L. Kohler, A Dictionary for Accountants (2d ed.; Englewood Cliffs, 
N. J.: Prentice-Hall, Inc., 1957), p. 160 [footnote in the original]. 

18 See William A. Paton, “ ‘Deferred Income’—A Misnomer,” Journal of 
Accountancy, Vol. CXII (September, 1961), p. 38; and for a criticism, see 
Robert W. Hirschman, “A Look at ‘Current’ Classifications,” Journal of 
Accountancy, Vol. CXXIV (November, 1967), p. 55. [Footnote in the origi- 
nal; the Hirschman article refers to widespread disagreement and con- 
fusion regarding the classification of advance payments.] 
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While other reasons may give rise to the advance, such as an 
attempt to avoid bad debt losses, the result is an aid in the 
financing of the operations of the enterprise. (2) The obliga- 
tion to provide goods or services is generally a part of current 
operations. Only in the case of incidental transactions would 
the advance generally represent an obligation extending be- 
yond the normal operating cycle of the business. 


While value is added to the firm during the entire process 
of production, selling, and collection, revenue is generally 
reported at a single point in time, as discussed in Chapter 6 
above. If the critical event in the operations is the providing 
of the goods or services rather than the collection of the cash, 
no profit, deferred or current, should be reported at the time 
of the receipt of the advance. The entire amount is a liability, 
regardless of whether it is to be repaid in cash or in goods 
or services. Accounting terminology would therefore be im- 
proved if the term “advances from customers” were sub- 
stituted for the term “deferred income.” 


There are a few cases, however, where the reporting of 
“deferred income” arises for reasons other than an advance 
from a customer. In these cases, the services have been pro- 
vided and the revenue-producing operations have been com- 
pleted, but the reporting of the income is deferred because of 
uncertainties in the collection of the receivables or because 
of uncertainties regarding additional expenses. These so- 
called “deferred credits” are not liabilities, as there is no 
obligation to the customers. They should be included in the in- 
come of the current period, less the estimated additional ex- 
penses and uncollectible receivables. [Emphasis supplied. ] 


As shown in the immediately preceding quoted material, Hend- 
riksen recognizes that deferred income resulting from the ad- 
vance payment for goods or services is a current liability, either 
monetary or nonmonetary in nature. Hendriksen believes that 
the inclusion of either nonmonetary assets or nonmonetary liabili- 
ties as current assets or current liabilities is one of the major dis- 


advantages of the working capital concept. He explains in his 
text :7 


One of the major disadvantages of the working capital con- 
cept of funds is that nonmonetary assets, such as inventories 


71. Hendriksen, Accounting Theory (Rev. ed., 1970), p. 246. 
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are prepaid expenses, and a few nonmonetary liabilities, such 
as advance receipts for services to be performed by the firm 
in the future (frequently referred to as “unearned income” 
or “deferred credits to income’’), are included. 


Nonetheless, he recognizes that such items are classified as 
current assets and current liabilities under generally accepted ac- 
counting principles. In the present case, the record does not re- 
veal whether, assuming that the “reserve’’ was to be liquidated 
by the performance of services, the respondents’ obligation as to 
the $11,162.97 ‘‘reserve” was monetary or nonmonetary in nature 
(see the first paragraph of the quoted material from Hendriksen’s 
text, supra, p. 127), but this is immaterial since, in either event, 
it is recognized as a current liability. 


William A. Paton, a noted authority in the field of accounting, 
explains in the article relied on by Hendriksen, supra, p. 130, fn. 
18, that from an accounting standpoint, payment received in ad- 
vance for goods or services is in the nature of a loan, and the 
amount of the “debt” should appear as a current liability even 
though the “debt” may not be repaid in money but will be offset 
by the delivery of goods or the performance of services. 


The regulations of other federal agencies as to the balance sheet 
classification of deferred income or deferred credits resulting 
from payments received in advance for goods or services are not 
uniform. Such items are classified separately from current liabili- 
ties (i.e., as deferred credits) under the regulations of the Federal 
Power Commission (18 CFR (1972), Part 101, pp. 172-173, and 
228 (item No. 258) ) and the Rural Electrification Administration 
of the United States Department of Agriculture (Uniform Sys- 
tem of Accounts prescribed for Electric Borrowers of the Rural 
Electrification Administration, REA Bulletin 181-1, U.S.D.A. 
(Jan. 1 1972), pp. REA-10, 101-36 (item 253)). The Securities 
and Exchange Commission’s regulation allows such items to be 
treated either as current liabilities or in a separate “deferred in- 


come” classification. The SEC regulation provides (17 CFR 
(1971) 210.3-14) : 


Items due and payable within one year shall in general be 
classed as current liabilities. However, generally recognized 
trade practices may be followed with respect to the exclusion 
of items such as customers’ deposits and deferred income, 
provide [sic] an appropriate explanation of the circumstances 
is made. 
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The Civil Aeronautics Board, on the other hand, requires such 
items to be classified as current liabilities. The Board’s regula- 
tion states: “Current liabilities shall include * * * collections 
received in advance of performance of services” (14 CFR (1971), 
Part 241, § 5.6). 


In summary, the most that can be said on behalf of the respond- 
ents is that even if the $11,162.97 “reserve” was to have been 
liquidated by the charging of a management fee for services 
rendered by the respondent corporation for the Financial Corpo- 
ration, the item would be classified separately from “current 
liabilities” under the regulations of some agencies. But under 
generally accepted accounting principles applicable in the absence 
of regulations, such a prepayment for services would plainly be a 
current liability. 


The definition of “current liabilities” in the Commodity Ex- 
change Act regulations is consonant with, and even broader than, 
the definition published by the American Institute of Certified 
Public Accountants, under which money received in advance of 
the performance of services is a current liability. Hence the “re- 
serve” item would plainly be a “current liability” under the Com- 


modity Exchange Act regulations, even if it were a prepayment 
for management services to be rendered by the respondent corpo- 
ration. 


D. Regulatory Exclusions from “Current Liabilities” 


The regulations, after defining the term “current liabilities,” 
state that the “following amounts may be excluded from current 
liabilities” (17 CFR 1.17(d) (3)): 


(i) The amount of money, securities and property due to 
commodity customers of the applicant or registrant which is 
held in segregated account in compliance with the require- 
ments of section 4d(2) of the Act and the regulations there- 
under: Provided, however, That such exclusion may be taken 
only if the applicant or registrant has also excluded such 
money, securities, and property held in segregated account 
from current assets in computing his working capital; and 
(ii) The amount of indebtedness subordinated to the claims 
of all general creditors of the applicant or registrant pur- 
suant to a satisfactory subordination agreement, as herein- 
after defined. 
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The first subparagraph under this subsection makes it clear 
that segregated funds belonging to customers are not current 
liabilities if the applicant or registrant has excluded such funds 
from current assets. The proviso would seem to be unnecessary 
since the regulations expressly provide that the term “current 
assets” excludes “[c]ash and claims to cash which are restricted 
as to withdrawal, such as customers’ segregated funds” (17 CFR 
1.17 (d) (2) (vii) ). Hence under no circumstances may segregated 
funds belonging to customers be treated as “current assets” and, 
therefore, there are no circumstances under which an applicant or 
registrant would have to treat the segregated funds belonging to 
commodity customers as a “current liability.” 


The second subparagraph provides for excluding from “cur- 
rent liabilities” the amount of indebtedness subordinated to the 
claims of all general creditors if there is a satisfactory subordina- 
tion agreement. The regulations spell out in detail the terms 
which must be set forth in the subordination agreement and pro- 
vide that two copies of such agreement and of any notes or writ- 
ten instruments evidencing the indebtedness must be filed within 
10 days with the Commodity Exchange Authority, together with 
a statement of the name and address of the lender and the busi- 
ness relationship of the lender to the registrant or applicant (17 
CFR 1.17(d) (4)). 


The respondents are critical of the regulations since they spell 
out in great detail the requirements for a subordination agreement 
but do not specify requirements as to agreements or written in- 
struments necessary for various items to qualify as “current 
assets” (Respondents’ Suggested Findings and Brief, pp. 26-27). 
However, this lack of specificity does not handicap the respond- 
ents. In the absence of any specific requirements, the complainant 
cannot require that loans, advances, or other receivables be evi- 
denced by any particular form of agreement or that they be filed 
in any particular location. 


Concluding this section of the Decision, the respondents’ expert 
witness carefully refrained from testifying that the “reserve” 
item was not a “current liability.” Two expert witnesses for the 
complainant testified that it was a “current liability.” The “re- 
serve” item fits squarely within the definition of “current liabili- 
ties” in the regulations and is a “current liability” under gen- 
erally accepted accounting principles, whether payable in cash or 
services. 
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VI. The Respondents’ Violations Were Wilful 


The respondents received no written notice, prior to the original 
complaint issued in this case, that the respondent corporation 
failed to meet the minimum financial] requirements under the Act 
and regulations. Section 9(b) of the Administrative Procedure 
Act (5 U.S.C. 558(c)) states that: 


Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, the withdrawal, suspen- 
sion, revocation, or annulment of a license is lawful only if, 
before the institution of agency proceedings therefor, the 
licensee has been given— 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with 
all lawful requirements. 


The Hearing Examiner’s determination that the respondents’ 
violations were wilful is well supported by the facts and the law. 


A violation is wilful, within the meaning of the term in a regu- 


latory statute, if the violator “1) intentionally does an act which 
is prohibited, —irrespective of evil motive or reliance on erroneous 
advice, or 2) acts with careless disregard of statutory require- 
ments” (Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7)). Ac- 
cord: United States v. Illinois Cent. R. Co., 308 U.S. 239, 242-244; 
Gearhart & Otis, Inc. v. Securities & Exch. Com’n., 348 F.2d 798, 
802-803 (C.A.D.C.); Eastern Produce Co. v. Benson, 278 F.2d 
606, 609 (C.A. 3); Riss & Company v. United States, 262 F.2d 
245, 247-251 (C.A. 8); United States v. Gris, 247 F.2d 860, 864 
(C.A. 2); Trenton Chemical Co. v. United States, 201 F.2d 776, 
777-780 (C.A. 6), certiorari denied, 345 U.S. 994; Dennis v. 
United States, 171 F.2d 986, 990-991 (C.A.D.C.), affirmed on other 
grounds, 339 U.S. 162; American Surety Co. v. Sullivan, 7 F.2d 
605, 606 (C.A. 2); Chicago, St. P., M. & O. Ry. Co. v. United 
States, 162 Fed. 835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 
579; Schwebel v. Orrick, 153 F.Supp. 701, 705 (D.C.D.C.), affirm- 
ed on other grounds, 251 F.2d 919 (C.A.D.C.), certiorari denied, 
856 U.S. 927; In re David G. Henner, 30 Agriculture Decisions 
1151, 1260-12638; In re American Fruit Purveyor’s, Inc., 30 Agri- 
culture Decisions 1542, 1587. See, also, Great Western Food 
Distributors v. Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari 
denied, 345 U.S. 997. 
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Wilfulness means “no more than that the person charged with 
the duty knows what he is doing,” and it “does not mean that, in 
addition, he must suppose that he is breaking the law.” Townsend 
v. United States, 95 F.2d 352, 358 (C.A.D.C.), certiorari denied, 
303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 (C.A.D.C.), 
certiorari denied, 332 U.S. 851. It is only in statutes involving 
turpitude that “wilful” includes evil purpose, criminal intent, or 
the like. Spies v. United States, 317 U.S. 492, 497-499. 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C.A. 6), certiorari denied, 345 U.S. 994, the Court held that 
a company which exceeded its quota, under a regulatory order 
establishing quotas as to grain used by distillers, “willfully” vio- 
lated the quota restriction, subjecting it to criminal prosecution. 
The defendant contended that it used grain products, not grain, 
and “that it had been advised by its attorney that it was not illegal 
to use grain products in its distilling operations,” but the “District 
Judge declined to permit the * * * [Company] to show at the 
trial that it acted in good faith and on advice of counsel that its 
acts were not illegal, in using the materials in question” (201 
F.2d at 778, 779). In sustaining the judgment of the District 
Court, the Court of Appeals held that inasmuch as the regulatory 
statute did not proscribe acts “‘in themselves wrong,” evidence of 
“bad faith or evil purpose on the part of the defendant was not 
necessary to constitute a violation of the act, but it was sufficient if 
the prohibited act was intentional or voluntary” (201 F.2d at 
780). 


Similarly, in Chicago, St. P., M. & O. Ry. Co. v. United States, 
162 Fed. 835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 579, 
the Court upheld the conviction of the defendants under the 
Elkins Act on the ground that they “willfully” granted rebates to 
a shipper, notwithstanding the reliance by the defendants on 
decisions by the Interstate Commerce Commission which, accord- 
ing to the Court, “might well have afforded ground for belief by 
defendants that their act * * * was justifiable and lawful” (162 
Fed. at 840-841). The Court said that to “hold that the belief 
of an individual concerning the legality of his action should con- 
stitute a standard of innocence or guilt would establish an uncer- 
tain and dangerous doctrine. It would in many cases justify a 
violation of statutes expressive of public policy concerning which 
there may obviously be and frequently are as many different 
opinions as there are different individuals affected by them” (id., 
at 842). See, also, Sinclair v. United States, 279 U.S. 2638, 299; 
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Armour Packing Co. v. United States, 209 U.S. 56, 70-71, 85-86; 
United States v. Union Pac. R. Co., 169 Fed. 65, 67 (C.A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A.D.C.), affirmed on other grounds, 339 U.S. 162, that in order 
to prove a wilful failure to appear before a Congressional Com- 
mittee, it is not necessary to show that the act of refusal was done 
from a bad purpose or an evil motive. The Court held that the 
mere fact that the defendant claimed to have followed the advice 
of counsel “is no defense,” and that “[i]f it were, many corpora- 
tions, organizations and even individuals would maintain counsel 
permanently for the purpose of advising them against doing any- 
thing that they do not wish to do” (171 F.2d at 991). 


In Capitol Packing Company v. United States, 350 F.2d 67, 78- 
79 (C.A. 10), the Court interpreted wilfully more narrowly, re- 
quiring a showing of “an intentional misdeed or such gross neglect 
of a known duty as to be the equivalent thereof.” The court stated 
(350 F.2d at 79): 


This interpretation receives support from the legislative 
history of the Administrative Procedure Act. As stated in 
the House Report on the Act, in discussing § 9(b) : 


“The exceptions to the second sentence, regarding 
revocations, apply only when the demonstrable facts 
fully and fairly warrant their application. Wilfulness 
must be manifest.” H.R.Rep. No. 1980, 79th Cong., 
2d Sess. 41 (1946). 


See also, S.Rep.No. 752, 79th Cong., lst Sess. 25 (1945), 
92 Cong.Rec. 5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative his- 
tory to show that “[wl]ilfulness must be manifest” does not help 
me in defining wilfulness. Once I know the definition of wilful- 
ness, then I know from the legislative history that it must be 
manifest, but I find nothing in the legislative history to shed light 
on the definition of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Adminis- 
trative Procedure Act. In view of the legislative history relied on 
by the Court in the Capitol Packing Company case supra, a finding 
of wilfulness should be made if it is manifest from the record 
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that a person has intentionally done an act which is prohibited— 
irrespective of evil motive or reliance on erroneous advice, or 
acted with careless disregard of statutory requirements. 


In this case, however, the conduct of the respondents was wilful 
under the most narrow meaning of the term. It is manifest from 
the record that the respondents knowingly, intentionally, and 
deliberately failed to meet the minimum financial requirements 
of the Act and regulations. 


The respondent corporation included the loans or advances to 
Mr. Economou and to The American Association of Commodity 
Traders as current assets, claiming that they were “secured” 
receivables. Yet the inference is inescapable that Mr. Economou 
knew that they were not secured. He testified that he consulted 
an attorney, who prepared initial drafts of various documents 
(Tr. 401, 442, 450-451). Mr. Economou contends that taking the 
initial steps to prepare drafts of the required documents is evi- 
dence of lack of wilfulness (Tr. 450-451). However, the drafts 
were never finalized. The evidence compels the inference that 
Mr. Economou knew that certain steps must be taken to secure 
a loan or advance, but failed to complete that action. Hence he 


knowingly, intentionally, and deliberately failed to complete the 
action required to classify these items as current assets as of the 
relevant dates. 


The respondent corporation claimed as current assets the 
organizational costs of the Trading Syndicates resulting in ex- 
clusive brokerage contracts. As we have shown, (i) such organi- 
zational costs could not remotely qualify as current assets, under 
any stretch of the imagination by anyone familiar with account- 
ing principles; (ii) when this matter was discussed by the com- 
plainant’s auditor with Mr. Economou and his accountant, Mr. 
Radcliffe, Mr. Radcliffe could not think of any theory to support 
a classification of these items as current assets; and (iii) Mr. 
Radcliffe’s complete silence as to this matter at the hearing gives 
rise to the inference that he still could not think of any basis for 
classifying these items as current assets at the time of the 
hearing. 


The respondents rely on the alleged advice of their attorney 
that the organizational costs could be claimed as current assets. 
One of the complainant’s auditors testified at the hearing that 
Mr. Economou told him during the investigation that he (Mr. 
Economou) relied on his attorney’s advice as to these items (Tr. 
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386). But Mr. Economou did not testify in this respect at the 
hearing. And although Mr. Economou mentioned several times 
at the hearing that he expected his attorney to testify (Tr. 349- 
350, 401, 406-407, 442), the attorney never appeared. In these 
circumstances, a finding that the respondents relied on their at- 
torney’s advice is not warranted. But even if such advice were 
given, what training the attorney had in accounting, if any, is 
not known. Unless the attorney was knowledgeable as to account- 
ing terminology and principles, it would not show good faith to 
accept the view of an attorney as to an accounting issue rather 
than the view of the Certified Public Accountant who handled the 
respondent’s books. 


In the circumstances, I infer that Mr. Economou knowingly, 
intentionally, and deliberately included the organizational costs 
of the Trading Syndicates as current assets with the full realiza- 
tion that they were not current assets. 


These items are large enough that even if none of the other is- 
sues were involved in this case, the respondent corporation would 
have been underfinanced as of December 31, 1969, and March 31, 
1970, solely as a result of reclassifying these items as non-current 
assets. 


The respondent corporation failed to include as a current lia- 
bility as of March 31, 1970, the “reserve” item of $11,162.97 which 
was obviously a current liability. The respondent corporation had 
received the money from its affiliate, the Financial Corporation, 
for the purpose of paying the expenses of the Financial Corpora- 
tion. The respondent corporation used the money as its own, 
spending all but about $500 of the money. The respondents’ ac- 
countant, Mr. Radcliffe, testified that the item was not an “account 
payable,” but he did not testify that the item was not one of 
several other types of “current liabilities.” These circumstances 
give rise to an inference that Mr. Economou knowingly, inten- 
tionally, and deliberately failed to regard this item as a current 
liability, with full realization that it was a current liability. 


The inference as to the “reserve” issue is not quite as strong as 
it is for the other issues because, assuming that Mr. Economou 
intended to liquidate this obligation by the respondent corpora- 
tion’s performance of management services for the Financial Cor- 
poration (which I have found was not his intention), then under 
some accounting regulations (but not those of the Commodity 
Exchange Authority), the item would not be a current liability. 
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But since the evidence supports the view that as of March 31, 
1970, this item was to be liquidated largely, if not entirely, by 
paying money to other persons for the Financial Corporation’s 
expenses, I infer that Mr: Economou knew that the item was 
properly classifiable as a current liability under the regulations. 
But in any event, the respondent corporation was underfinanced 
as of March 31, 1970, even without considering the “reserve” as 
a current liability. 


The only item that was, perhaps, unintentionally classified er- 
roneously by the respondents was the loan or advance of $846 to 
The American Board of Trade. This was included as a “current 
asset” under the heading “unsecured receivables due and collect- 
able within 6 months of inception.” The regulations plainly ex- 
clude this item fom “current assets” since it was an unsecured 
loan to a business affiliate under common control with the re- 
spondent corporation. Hence the respondents’ conduct as to this 
item was wilful, within the generally accepted meaning of the 
term. But if conduct is not wilful merely because a person mis- 
understands plain regulatory requirements, then the respondents’ 
conduct as to this item might not have been wilful. The respondent 
corporation was underfinanced as of June 30, 1969, by only 


$800.38, so this item is essential to a finding of wilfulness as 
of that date. 


The respondents contend that a lack of wilfulness is shown by 
the fact that during a discussion with one of the complainant’s 
auditors in February of 1969, before the respondents filed the 
first financial report on March 31, 1969, the auditor telephoned 
Mr. O’Brien, Director of the complainant’s Registration and 
Audit Branch in Washington, D. C., as to certain items, and 
Mr. O’Brien suggested that the respondents submit an explanation 
of the items with the first financial report (Tr. 6-8). The re- 
spondents contend that it would be improper to regard their con- 
duct as wilful when they were told by a government official to 
file a financial report explaining the items more fully. 


It seems likely that Mr. O’Brien did not fully learn all of the 
details as to the items from the telephone conversation, and de- 
cided to withhold a determination as to the items until he had a 
full explanation of the items in the financial report (Tr. 6-9). 
Since (i) the respondents had full knowledge of all of the relevant 
facts as to the items, and (ii) the respondents’ classification of 
the items was erroneous under the plain terms of the regulations, 
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the respondents’ conduct in being underfinanced on March 31, 
1969, was wilful within the generally accepted meaning of the 
term notwithstanding Mr. O’Brien’s suggestion to explain the 
items in the report that was to be filed. 


Under the Capitol Packing Company doctrine, supra, the wil- 
fulness issue would be borderline as to the underfinancing on 
March 31, 1969, but I would conclude that the respondents’ con- 
duct was wilful even under that doctrine since (i) the respondents’ 
classification of the items was so clearly erroneous, and (ii) the 
respondents had worked closely with a Certified Public Accountant 
who did not testify in support of the respondents’ position as to 
any of the items relating to March 31, June 30, or December 31, 
1969. (He testified only as to the “reserve” item which relates 
to March 31, 1970; and as we have shown, even as to the “reserve” 
issue, he did not testify that the item was not a “current lia- 
bility.’’) 


The strongest evidence of wilfulness even under the Capitol 
Packing Company doctrine relates to the violation on March 31, 
1970, when the respondent corporation’s underfinanced condition 
amounted to $22,434.84 (see Finding 9, supra, p. 22). The viola- 


tion on March 31, 1970, was after the formal complaint was filed 
on February 19, 1970, challenging the respondents’ classification 
of the Trading Syndicates’ organizational costs and the loans to 
Mr. Economou and to The American Association of Commodity 
Traders. 


The respondents contend that the filing of the complaint did 
not prove that their classification of the items was erroneous, 
but it was certainly the strongest expression possible of the com- 
plainant’s view as to the items. The respondents’ violation after 
formal notification of the complainant’s position expressed in the 
complaint filed on Febuary 19, 1970, is clearly wilful conduct 
even under the Capitol Packing Company doctrine. 


In addition, the filing of the formal complaint would satisfy the 
notice requirements of the Administrative Procedure Act as to 
the March 31, 1970, violation even if notice were required (see 
Shuck v. Securities and Exchange Commission, 264 F.2d 358, 360 
(C.A.D.C.); American Air Transport and Flight School, Inc., 
Enforcement Proceeding, 2 Pike & Fisher Ad.L.2d 213, 216 
(C.A.B.) ; same case, Revocation Proceeding, 2 Pike & Fisher 
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Ad.L.2d 733, 737).72 But since the violations as to each of the 
dates involved in this proceeding were wilful, no notice was re- 
quired. 


VII. The Respondents Were Not Deprived of Their Rights Under 
the Due Process Clause of the Constitution and the 
Applicable Statutory and Regulatory Provisions 


The respondents contend that, at all stages of the administra- 
tive proceeding, they were deprived of their rights under the Due 
Process Clause of the Constitution and the applicable statutory 
and regulatory provisions. 


The respondents contend that they were prejudiced because 
the Commodity Exchange Authority officials delayed handling 
their request for exemption from the minimum financial require- 
ments under § 1.3la of the regulations. Under the regulations 
(17 CFR 1.17(c); 1.8la), the minimum financial requirements 
were not applicable to any futures commission merchant “who 
transmits all customers’ commodity futures orders, together with 
all money, securities, and property received to margin, guarantee 
or clear the trades or contracts of such customers, to another 
futures commission merchant for execution or clearance, and the 
latter renders confirmations and statements of purchase and sale 
and transmits remittances, direct to such customers” (17 CFR 
1.31a).78 


The possibility of the respondent corporation being exempt 
from the financial requirements under § 1.3la was suggested to 
Mr. Economou by the Regional Director of the complainant’s New 
York office in April or May of 1969 (Tr. 119-121). The Regional 
Director ‘described to him what would be required in that respect. 
He would have to give up his customers’ accounts on a fully- 
disclosed basis to another brokerage firm” (Tr. 121). Mr. Eco- 
nomou was “surprised” and interested in this possibility (Tr. 121). 


The respondents admittedly took no steps to implement coming 
under § 1.3la until February of 1970, when they asked Mr. 
Coopersmith, the Assistant Regional Director in New York, for 
specific details as to coming under § 1.3la (Tr. 4384-435, 501). 


72. If notice were required, this notice (the formal complaint) would not have satisfied 
the requirements of the Administrative Procedure Act as to the December 31, 1969, 
violation because ever though the financial reports as to that date were filed after 
the complaint was issued, it would have been too late for the respondents to have 
achieved compliance as of that date by improving the financial condition of the re- 
spondent corporation. 

. These provisions were subsequently revoked. 36 F.R. 22810. 
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They also asked Mr. Coopersmith to arrange a meeting between 
Mr. Economou and the Administrator of the Commodity Exchange 
Authority. The meeting was held on April 1, 1970, and the 
Administrator instructed Mr. Coopersmith to “follow through” 
on the respondents’ desire to come under § 1.3la (Tr. 503). The 
respondents were advised that they would “have to refund the 
remaining accounts” on their books, which they completed on 
April 24, 1970 (Tr. 506). In August of 1970, the respondents 
petitioned the Secretary to direct the Commodity Exchange Auth- 
ority to “restructure” the respondent corporation under § 1.3la 
(Tr. 506, 509). 


The record is not clear as to whether complainant unduly de- 
layed handling the respondents’ request to come under § 1.3la 
of the regulations. Respondents were told as early as April or 
May of 1969 that the corporation would have to refund all of its 
customers’ money before it could come under § 1.3la. This admit- 
tedly was not done until April 24, 1970. 


The regulations told the respondents what form to file to come 
under § 1.3la, viz., “Form 3-R” (17 CFR 1.14). The form was 
not signed by respondents until August 19, 1970, and the respond- 


ents were notified on August 24, 1970, that “[y]lour new status 
permits you to operate only in accordance with section 1.3la of 
the regulations” (Comp. Ex. 15 and 16, officially noticed at oral 
argument). Whether respondents requested a copy of Form 3-R 
previously and were not furnished it until August 19, 1970, is not 
shown by this record. But in any event, the § 1.31la issue is totally 
irrelevant to this administrative proceeding because the respond- 
ents are not charged with being underfinanced after March 31, 
1970, and they admittedly did not refund all customers’ money— 
which was a necessary step to come under § 1.3la—until April 
24, 1970. 


The respondents also contend that the minimum financial re- 
quirements did not apply to the respondent corporation after they 
made application in February of 1970 to be exempt under § 1.3la 
of the regulations, but that argument is without merit. The 
respondent corporation was a registrant—not an applicant for 
registration—within the meaning of the regulations (17 CFR 
1.17(c)). 


74. The regulations provide: “Each registrant shall file promptly with the Commodity 
Exchange Authority a statement on Form 38-R to * * * report any change * * * 
[as to] whether or not the operation is conducted under section 1.8la" (17 CFR 
1.14(a); 1.14(a)(1), Item 3). 
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The respondents contend (i) that the complainant’s auditors 
failed to answer adequately questions raised by the respondents 
as to the meaning of the minimum financial requirement regula- 
tions, (ii) that after the complainant’s audit of the March 31, 
1969, financial report, the auditors failed to advise the respondents 
specifically as to their findings, and (iii) that no written notice 
was given to the respondents, prior to the formal complaint, 
advising them that the respondent corporation was underfinanced. 
The respondents contend that after previous audits, they were 
specifically advised of any discrepancies by the complainant’s 
auditors. In this case, the respondents state that they did not 
know that the complainant differed with their classification of the 
various items until the formal complaint was issued. 


The complainant contends that during and after the audit as 
to the March 31, 1969, financial report, its auditors advised the 
respondents that the various items were not properly classifiable 
as current assets. However, based on the evidence in this record, 
I find the respondents’ specific and definite contentions (Tr. 386- 
889, 417-419, 428, 432-433, 477) more convincing than the com- 
plainant’s vague testimony as to this matter (Tr. 22-43, 97-98, 
222-228, 315, 385, 387). The record shows that the complainant’s 
auditor questioned or expressed doubt as to the classification of 
the various items as current assets, but the record supports the 
respondents’ contentions that they were not definitely advised 
prior to the issuance of the complaint that the items were not 
properly classifiable as current assets.” 


Also, as discussed in the preceding section of this decision, the 
Chief of the complainant’s Registration and Audit Branch sug- 
gested before the first financial statement was filed that the 
respondents include an explanation of the items with the first 
financial report. The respondents contend that this was entrap- 
ment, and that it was unfair to bring an action against them in 
these circumstances. 


However, the foregoing circumstances do not preclude the in- 
stitution of this disciplinary action. They are bound to comply 
with the regulations published in the Federal Register. Even 
where a government official gives erroneous information to a 


. The respondents request a ruling as to when the various current assets were dis- 
allowed. Such a ruling is irrelevant, but it is clear that they were at least questioned 
when the first audit was made of the respondent corporation’s books, and notice was 
given to the respondents that they were definitely disallowed when the complaint was 
issued on February 19, 1970. 





COMMODITY EXCHANGE ACT 
Cite as 32 A.D. 14 


regulated person, that does not estop the government from bring- 
ing an action against the person for a violation. It is relevant 
only in determining the sanction (see Nichols & Co. v. Secretary 
of Agriculture, 181 F.2d 651, 658-659 (C.A. 1); Nelson v. Secre- 
tary of Agriculture, 183 F.2d 458, 455 (C. A. 7); Goodman v. 
Benson, 286 F.2d 896, 900 (C.A. 7), all under the Commodity 
Exchange Act). See, also, United States v. Globe Indemnity Co., 
94 F.2d 576, 578 (C.A. 2), certiorari denied, 304 U.S. 575. 


The respondents contend that the complainant had insufficient 
evidence to warrant issuing the complaint, and that the complaint 
was issued maliciously to damage the respondents and their affil- 
iates. Even if these contentions were not based on fact, they would 
be immaterial in this proceeding. The complainant made no effort 
—and was not required—to prove what facts were available in 
its investigatory file at the time the complaint was issued. It 
is only required that any order issued in this case be adequately 
supported by the record considered as a whole and proper infer- 
ences drawn from the record. Also, if the evidence in the record 
substantiates the allegations of the complaint, it is not the function 
of the Judicial Officer to question the motives of the administra- 
tive officials responsible for the institution of the proceeding.” 


But assuming, arguendo, that the respondents’ contentions are 
relevant, they are based solely on suspicion and surmise that is 
insufficient to rebut the presumption of regularity supporting the 
actions of government officials. See United States v. Chemical 
Foundation, 272 U.S. 1, 14-15; Lawson Milk Company v. Freeman, 
358 F.2d 647, 649 (C.A. 6) ; Barnard and Burk v. City of Pulaski, 
327 F.2d 911, 912 (C.A. 6) ; Donaldson v. United States, 264 F.2d 
804, 807 (C.A. 6); Reines v. Woods, 192 F.2d 83, 85 (Emerg. 
C.A.) ; National Labor Relations Board v. Bibb Mfg. Co., 188 F.2d 
825, 827 (C.A. 5); Woods v. Tate, 171 F.2d 511, 518 (C.A. 5); 
Pasadena Research Laboratories v. United States, 169 F.2d 375, 
381 (C.A. 9), certiorari denied, 335 U.S. 8538; Laughlin v. Cum- 
mings, 105 F.2d 71, 73 (C.A.D.C.). 


The respondents contend that the Hearing Examiner erred in 
refusing to issue a subpoena for Mr. Murray Wolkis, who was the 


76. One of the circumstances relied on by the respondents to show maliciousness is the 
additional audit conducted in May of 1970 of the respondent corporation’s books as 
of March 31, 1970. This occurred after the complaint had been issued, and resulted 
in an amended complaint adding allegations that the respondent corporation was 
underfinanced on December 31, 1969, and March 31, 1970. However, it is a customary 
practice under the Department’s regulatory programs to conduct additional investiga- 
tions, particularly in financial requirements cases, to determine the respondent's 
financial position at a more current date. 
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chief of the complainant’s Registration and Audit Branch in New 
York in early 1969. Mr. Economou requested that he be sub- 
poenaed so that he could be examined with respect to the nature 
of any post-audit report given to Mr. Economou at the conclusion 
of the initial audit of the respondent corporation’s books (Tr. 384- 
394, 413-414). 


The respondents did not request the subpoena until the third 
day of the four-day hearing. Also, Mr. Fitzpatrick, who con- 
ducted the audit and talked to Mr. Economou, was subject to 
cross-examination by the respondents, but Mr. Economou failed to 
cross-examine him as to any post-audit report. In addition, the 
respondents have no right of discovery as to the complainant’s 
investigative files, except perhaps under the Jencks doctrine (see 
Fairbank v. Hardin, 429 F.2d 264, 268 (C.A. 9)), which is inap- 
plicable here. Moreover, the respondents seemingly were trying 
to elicit information from Mr. Wolkis indicating that they were 
not definitely advised in any post-audit interview that various 
items were being disallowed as current assets, and I have found 
that the respondents’ contention in this respect is correct, but 
irrelevant. 


The Hearing Examiner has wide latitude as to all phases of the 
conduct of the hearing and the manner in which the hearing will 
proceed (Radio Corp. v. United States, 341 U.S. 412, 420; Wallace 
Corp. v. Labor Board, 323 U.S. 248, 253; Cella v. United States, 
208 F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; 
National Labor R. Board v. Premo P. Laboratories, 136 F.2d 85, 
86 (C.A. 2) ; National Labor Relations Bd. v. Algoma Plywood & 
V. Co., 121 F.2d 602, 604-605 (C.A. 7); Jefferson Electric Co. v. 
National Labor Relations Bd., 102 F.2d 949, 955 (C.A. 7); Na- 
tional Labor R. Board v. American Potash & C. Corp., 98 F.2d 
488, 491-492 (C.A. 9), certiorari denied, 306 U.S. 648). The 
Examiner did not err in refusing the respondents’ request for a 
subpoena. 


The respondents contend that they were disadvantaged by the 
fact that the prehearing conference lasted only a few minutes. 
Admittedly, no objection to the scope of the prehearing conference 
was made at the time. Whether or not a prehearing conference 
is held is within the discretion of the Hearing Examiner (17 CFR 
0.15), and although it might have saved more time in the long 
run to have held an extensive prehearing conference, the failure 
to do so was not reversible error. 
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The respondents contend that the Hearing Examiner did not 
conduct the hearing in a fair and impartial manner, consistently 
upholding the complainant’s position and disagreeing with the 
respondents’ position. They contend that he prevented them from 
fairly presenting their case. A careful reading of the entire 
record demonstrates that these contentions are without merit. 


It has consistently been held that resolving all disputed issues 
in favor of one party is no proof of bias. Labor Board v. Pitts- 
burgh SS Co., 387 U.S. 656, 659-660; Fairbank v. Hardin, 429 
F.2d 264, 267-268 (C.A. 9); Sardis Luggage Co. v. National 
Labor Rel. Bd., 234 F.2d 190, 193 (C.A. 5) ; National Labor Rel. 
Bd. v. Houston & North Tex. M.F.L., 193 F.2d 394, 396-397 (C.A. 
5); National Labor Rel. Bd. v. Robbins Tire & Rubber Co., 161 
F.2d 798, 800 (C.A. 5). 


The Hearing Examiner admitted that he became impatient 
with Mr. Economou’s handling of the case (Tr. 453), and he made 
a number of injudicious statements, e.g., telling Mr. Economu that 
“(f]rom your pleadings and what you have tried to put in here 
today, I know you are going to try to put in a lot of things that 
will be objected to and the objection will be sustained” (Tr. 354). 


The Examiner’s impatience and prognostication were justified, 
based on the respondents’ presentation of their case, but he should 
not have expressed such views or feelings. However, a reading of 
the entire record demonstrates that the respondents were not prej- 
udiced by the Examiner’s conduct. 


Mr. Economou wanted to present his case in a “leisurely fash- 
ion” (Tr. 453), and he could not understand why the Hearing 
Examiner wanted to hurry the hearing (Tr. 187-188). The Ex- 
aminer wanted to hear the facts with respect to whether the items 
alleged in the complaint and amended complaint were properly 
classified, but Mr. Economou seemed to be interested in presenting 
everything but the facts as to those issues. The Hearing Examiner 
was continuously looking for “[m]Jore matter, with less art,” ™ 
but he got very little in the way of evidentiary “matter” from the 
respondents. Mr. Economou repeatedly tried to present argument 
at the hearing, through cross-examination and direct testimony, 
which the Hearing Examiner properly indicated should be dis- 
cussed in his brief. 


77. The quotation is from the Queen’s comment to Polonius in Shakespeare’s Hamlet, 
Act 2, Scene 2. 
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The respondents contend that they were prevented from intro- 
ducing evidence at the hearing by the Hearing Examiner, but at 
no time did the respondents make an offer of proof which, under 
the rules of practice, would have been included in the transcript 
and would have been considered a part of the transcript if the 
Judicial Officer determined that the Hearing Examiner’s ruling in 
excluding the evidence was erroneous (17 CFR 0.11(e) (8)). No 
significant, relevant testimony was excluded; but if it had been 
excluded, the failure of the respondents to make an offer of proof 
would preclude them from claiming prejudicial error. 


The respondents contend that their cross-examination of Mr. 
Jackson, a “key” witness (Tr. 321), was unduly curtailed (Tr. 
320-327). However, Mr. Jackson testified that his audit of the 
respondent corporation’s records related to whether the respondent 
corporation was complying with the segregation requirements of 
the Act and regulations (Tr. 311, 320, 327-328), which is totally 
irrelevant to the issues involved in this case. 


The respondents contend that it was error to receive hearsay 
evidence in the administrative proceeding. The complainant’s 
auditor testified as to statements (Tr. 37-40) made by the re- 
spondents’ accountant, Mr. Radcliffe (Tr. 395-396; Affidavit at- 
tached to Answer to Amended Complaint, p. 9), in Mr. Economou’s 
presence (Tr. 37, 40), during the investigation in this case. It is 
settled that such responsible hearsay is admissible in an adminis- 
trative proceeding (Opp Cotton Mills v. Administrator, 312 U.S. 
126, 155; National Labor Rel. Bd. v. Imparato Stevedoring Corp., 
250 F.2d 297, 302-303 (C.A. 3); Phelps Dodge Refining Corp. v. 
Federal Trade Com’n., 189 F.2d 398, 397 (C.A. 2) ; Ellers v. Rail- 
road Retirement Board, 132 F.2d 636, 639 (C.A. 2) ; International 
Ass’n., Etc. v. National Labor R. Board, 110 F.2d 29, 35 (C.A. 
D.C.), affirmed, 311 U.S. 72; National Labor Relations Board v. 
Remington Rand, Inc., 94 F.2d 862, 873 (C.A. 2), certiorari de- 
nied, 304 U.S. 576). Moreover, the respondents’ accountant, Mr. 
Radcliffe, testified at the hearing, and although he did not remem- 
ber the details of the conversation referred to in the hearsay 
evidence, he did not contradict the hearsay evidence. 


The respondents contend that they were deprived of their rights 
because the Hearing Examiner failed to consider all of the issues 
in the case and, except for the first three pages of the Recom- 
mended Decision, the Hearing Examiner merely Xeroxed the 
Government’s brief filed in this proceeding. It would have been 
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much better practice for the Hearing Examiner to have inde- 
pendently written his Recommended Decision in this case. How- 
ever, since the respondents’ contentions are so completely without 
merit, the Xeroxing of the Government’s brief was not reversible 
error in this case. See United States v. Crescent Amusement Co., 
$23 U.S. 173, 184-185; United States v. Cornish, 348 F.2d 175, 
181, fn. 8 (C.A. 9); Chicopee Manufacturing Corp. v. Kendall 
Company, 288 F.2d 719, 724-725 (C.A. 4), certiorari denied, 368 
U.S. 825; Mississippi Valley Barge Line Co. v. Cooper Terminal 
Co., 217 F.2d 321, 322-323 (C.A. 7); Tanker Hygrade No. 24 v. 
The Dynamic, 218 F.2d 453, 456 (C.A. 2) ; Dearborn Nat. Casualty 
Co. v. Consumers Petroleum Co., 164 F.2d 332, 383 (C.A. 7); 
O’ Leary v. Liggett Drug Co., 150 F.2d 656, 667 (C.A. 6), certiorari 
denied, 326 U.S. 778; Schilling v. Schwitzer-Cummins Co., 142 
F.2d 82, 83-84 (C.A.D.C.) ; In re American Fruit Purveyor’s, Inc., 
30 Agriculture Decisions, 1542, 1575-1576. The Examiner’s report 
adequately reflects his findings and conclusions with respect to 
the significant issues involved in this proceeding. 


The respondents contend that they were damaged by the com- 
plainant’s issuance of a press release with respect to the complaint 
and the amended complaint. In accordance with the Department’s 


customary practice, the complaint and amended complaint were 
made available to the press (and to others, such as Dun & Brad- 
street, Inc), and a cover sheet summarizing the complaint was 
attached to the original complaint. It is not known whether such 
a cover sheet was attached to the amended complaint. The cover 
sheet to the complaint states: “The issuance of a complaint under 
the Commodity Exchange Act does not constitute proof of viola- 
tion of the law. Such violation is established only when the Judicial 
Officer of the Department has made a determination that the evi- 
dence substantiates allegations in the complaint” (see the Com- 
plainant’s Response to Item 138, Judicial Officer’s “Questions for 
Oral Argument” filed March 22, 1972). The issuance of a press 
release based on administrative complaints is a customary practice 
in the Department of Agriculture and other Federal regulatory 
agencies. Such practice has been held to be proper. F.T.C. v. 
Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308, 1312- 
1314, 1317-1323 (C.A.D.C.); Bowman v. United States Depart- 
ment of Agriculture, 363 F.2d 81, 86 (C.A. 5). 


The respondents claim that they were particularly damaged be- 
cause the amended complaint and the news coverage of the amend- 
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ed complaint indicated that the respondent corporation’s financial 
position was deteriorating by about $4,000 per month during the 
first quarter of 1970. The amended complaint charges that the 
respondent corporation lacked approximately $6,000 as of March 
31, 1969, $700 as of June 30, 1969, $13,000 as of December 31, 
1969, and $24,893.38 as of March 31, 1970, of having enough 
funds to meet the minimum financial requirements of the Act and 
regulations. The respondents contend that there was very little 
change in the respondent corporation’s financial condition between 
December 31, 1969, and March 31, 1970, and they would have pre- 
ferred to have had the amended complaint allege that it was under- 
financed on December 31, 1969, by about $23,000, rather than 
$13,000, so that there would not have been an indication of such a 
rapid deterioration in the respondent corporation’s financial con- 
dition during the first quarter of 1970. The respondents contend 
that the news coverage as to this matter was disastrous to a new 
business venture being initiated at that time. 


The amended complaint reclassified the “reserve” item, dis- 
cussed supra, as a current liability as of March 31, 1970, but not 
as of December 31, 1969. The respondents contend that the same 
“reserve” item appeared on its books as of December 31, 1969, in 


approximately the same amount as on March 31, 1970 (Answer 
to Amended Complaint, p. 4), and that the complainant maliciously 
reclassified the “reserve” item as of March 31, 1970, but not 
December 31, 1969, so as to indicate to the public that the re- 
spondent corporation’s financial position was rapidly deteriorating. 


Even if true, this would not be the appropriate proceeding to 
challenge such malicious action. It is the function of the Judicial 
Officer to determine whether or not the evidence in the record 
supports the complainant’s allegations that the respondents vio- 
lated the Act—not to question the motives of the complainant in 
making such allegations. 


But assuming the relevancy of the respondents’ argument, the 
complainant’s witnesses testified that at the time the amended 
complaint was issued, they did not audit the respondent corpora- 
tion’s records as of December 31, 1969, and they did not know that 
the same “reserve” item should have been classified as a current 
liability as of December 31, 1969 (Tr. 180-182, 189-192, 200-210). 
The respondents have no one but themselves to blame for the 
complainant’s failure to allege that the respondent corporation 
was underfinanced on December 31, 1969, by the additional amount 
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of the “reserve” item. The “reserve” item was shown in the 
amount of $10,234.50 on the respondent corporation’s financial 
report as of December 31, 1969, under the classification of capital 
funds appropriated for contingencies (Comp. Ex. 7). This was a 
false and deceptive classification of the “reserve” item. It was 
clearly a current liability and should have been classified as such 
by the respondent corporation in its financial report. Even in the 
respondents’ amended answer, p. 4, they do not classify the “‘re- 
serve” as part of their “capital.” They have a heading entitled 
“Reserve, Surplus & Capital,” under which the “Reserves to cover 
accruing expenses” is set forth separately from the “Earned Sur- 
plus” and the “Capital and Capital surplus.” Hence the classifica- 
tion of the item on the December 31, 1969, financial report as 
capital funds appropriated for contingencies was completely false 
and deceptive. 


The respondents contend that they were prejudiced by having 
to proceed with the oral argument while their court action insti- 
tuted in February of 1972 against officials of the Department for 
damages was pending. The oral argument was voluntarily stayed 
for approximately eight months to afford the District Court an 
opportunity to rule on the respondents’ request for an injunction 
and a stay order. When the court denied the respondents’ request, 
it was proper to proceed with the oral argument. The Due Process 
Clause of the Constitution is not violated by forcing a person to 
proceed with litigation in one case notwithstanding any alleged 
embarrassment or problems created for such person in another 
suit involving the same subject matter. See United States v. Kor- 
del, 397 U.S. 1, 11-18; United States v. Simon, 373 F.2d 649, 
650-654 (C.A. 2), vacated as moot, 389 U.S. 425. 


I infer that Mr. Economou refused to discuss the four current 
assets issues during the oral argument for the same reason that 
I infer his accountant failed to discuss them at the hearing— 
nothing can be said in support of the respondents’ position as to 
these issues. Similarly, I infer that Mr. Economou was willing to 
discuss the current liabilities issue only in part during the oral 
argument for the same reason that I infer his accountant discussed 
the issue only in part at the hearing—a full discussion leads to 
only one conclusion, viz., that the “reserve” item was a current 
liability. 


The respondents contend that they were unable to present ef- 
fective oral argument because they did not know what position the 
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complainant would take. The complainant’s position had previously 
been set forth in its brief. Moreover, the Judicial Officer offered 
to let the respondents present their oral argument as to the de- 
tailed questions posed by the Judicial Officer after the complain- 
ant’s argument, but this offer was rejected (Oral Arg., pp. 118- 
124, 186). The respondents were afforded a total of 11 hours for 
presenting their oral argument, which included a week-end recess 
to prepare a rebuttal to the complainant’s oral argument. It is 
concluded that the respondents had a fair opportunity to present 
their contentions during the oral argument. In addition, the re- 
spondents were afforded an opportunity to file a brief within two 
weeks after the oral argument (Oral Arg., pp. 317-319), but no 
such brief was filed, and no request for an extension of time was 
made. 


The respondents object to the use of authoritative accounting 
textbooks by the Judicial Officer, but official notice may be taken 
of such textbooks. Parker v. Brown, 317 U.S. 341, 363. It has been 
the Judicial Officer’s practice for 30 years to rely on authoritative 
textbooks in deciding issues under the Department’s complex 
regulatory statutes. On judicial review of the Judicial Officer’s 
decisions, the courts have frequently relied on such textbooks (see, 


e.g., Irving Weis & Co. v. Brannan, 171 F.2d 232, 234 (C.A. 2); 
Great Western Food Distributors v. Brannan, 201 F.2d 476, 479 
(C.A. 7), certiorari denied, 345 U.S. 997; United States v. Grady, 
225 F.2d 410, 415, fn. 9 (C.A. 7), certiorari denied, 350 U.S. 896; 
Corn Products Refining Co. v. Benson, 232 F.2d 554, 563, fn. 5 
(C.A. 2) ; Volkart Brothers, Inc. v. Freeman, 311 F.2d 52, 56, 58, 
59 (C.A. 5); all under the Commodity Exchange Act). In the 
Corn Products Refining Co. case, supra, the court relied on 14 
textbooks and two volumes of a Federal Trade Commission study 
of the grain trade (232 F.2d at 563, fn. 5). But in any event, the 
textbooks relied on in this case merely support the conclusions of 
the complainant’s accountants which are set forth in the record. 
The same decision would be reached without any reliance on 
the accounting textbooks. 


In short, there is no basis whatever to the respondents’ conten- 
tions that they were deprived of their rights under the Due Pro- 
cess Clause of the Constitution and the applicable statutory and 
regulatory provisions. Procedural due process of law “has never 
been a term of fixed and invariable content.” Communications 
Comm'n. v. WJR, 337 U.S. 265, 275. “No particular form of pro- 
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cedure is required to constitute due process in administrative 
hearings.” National Labor Relations Board vy. Prettyman, 117 
F.2d 786, 790 (C.A. 6). Accord: Inland Empire Council v. Millis, 
$25 U.S. 697, 710; Labor Board v. Mackay Co., 304 U.S. 333, 351. 


VIII. The Sanction 


The administrative proceeding in this case does not partake of 
the essential qualities of a criminal proceeding. In permitting 
the respondents to trade on the commodity markets, the Govern- 
ment has, in effect, granted them a privilege. Suspension of the 
privilege for failure to comply with the statutory standard “is 
not primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a proper 
adherence to the provisions of the Act.” Nichols & Co. v. Secretary 
of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: Kent v. Hard- 
in, 425 F.2d 1346, 1849 (C.A. 5); Blaise D’Antoni & Associates, 
Inc. v. Securities & Exchange Com’n., 289 F.2d 276, 277 (C.A. 
5), certiorari denied, 368 U.S. 899; Eastern Produce Co. v. Ben- 
son, 278 F.2d 606, 610 (C.A. 8); Cella v. United States, 208 F.2d 
783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; Irving Weis 
& Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Helvering v. Mit- 
chell, 303 U.S. 391, 399; Nelson v. Secretary of Agriculture, 133 
F.2r 453, 456 (C.A. 7) ; Board of Trade of City of Chicago v. Wal- 
lace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 291 U.S. 680; 
and Farmers’ Live Stock Commission Co. v. United States, 54 F.2d 
375, 378 (E.D. Ill.). See, also, Ex Parte Wall, 107 U.S. 265, 287- 
290; Hawker v. New York, 170 U.S. 189, 190-200; Stewart & Bro. 
v. Bowles, 322 U.S. 398, 406-407 ; Brown v. Wilemon, 139 F.2d 730, 
731-732 (C.A. 5) ; Chamberlain, Dowling, and Hays, The Judicial 
Function in Federal Administrative Agencies (1942), pp. 98-95. 


The function of an administrative sanction is “deterrence rather 
than retribution” (Schwenk, “The Administrative Crime, Its 
Creation and Punishment by Administrative Agencies,” 42 Mich. 
L. Rev. (1948) 51, 85). 


Under the foregoing authorities, the sanction should, inter alia, 
be adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 673, 
675 (C.A. 6), the Court questioned, without deciding, whether a 
suspension order may also be used to deter others in the regulated 
industry from committing similar violations. As far as I know, 
this is the only case in which the use of an administrative sanction 
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to deter others has been questioned. Previously, the use of an ad- 
ministrative sanction to deter others had been assumed to be 
proper. See, e.g., American Air Transport and Flight School, Inc., 
Enforcement Proceeding, 2 Pike & Fisher Ad. L. 2d 213, 215 
(C.A.B.). See, also, the dissenting opinion in Beck v. Securities 
and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been 
expressly held that the Civil Aeronautics Board has the power to 
“impose a suspension as a ‘sanction’ against specific conduct or 
because of its ‘deterrence’ value—either to the subject offender 
or to others similarly situated.” Pangburn v. C.A.B., 311 F.2d 349, 
354 (C.A. 1). Accord: Hard vy. Civil Aeronautics Board, 248 F.2d 
761, 763-765 (C.A. 7), certiorari denied, 355 U.S. 960; Wilson 
v. Civil Aeronautics Board, 244 F.2d 778, 773-774 (C.A.D.C.), 
certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be 
drastically affected if the agency could consider the effect of sanc- 
tions only on the respondents and not on others. It is well 
recognized that persons regulated by a governmental agency keep 
abreast of administrative proceedings. All futures commission 
merchants are on the complainant’s mailing list to receive copies 
of all Decisions and Orders issued under the Act. The actions of 
potential violators could be significantly affected by the sanctions 
imposed against other persons. Eight years’ experience in the 
administration of a regulatory program has convinced me that 
it is necessary to consider, as a major factor, the effect of a sanc- 
tion in a particular case not only on the violator, but on other 
potential violators, as well. 


In the field of criminal law, it is settled beyond question that 
one of the primary purposes of the penalty imposed on a par- 
ticular violator is to deter other potential violators. 


* * * punishment * * * is used not to prevent future viola- 
tions on the part of the criminal alone, but in order to instill 
lawful behavior in others.”* 


sanctions are * * * also * * * intended to deter others from 
the performance of similar acts * * *.*° 


78. Andenaes, ‘The General Preventive Effects of Punishment,” 114 University of Penneyl- 
vania Law Review (1966), 949, 982. 
79. Schwartz & Skolnick, “Two Studies of Legal Stigma,” 10 Soc. Problems (1962), 133, 138. 
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* * * deterrence * * * is aimed at the protection of society. 
By making a certain action a punishable offense, we expect 
that people will refrain from committing the offense through 
fear of punishment. 


The purpose of punishment as a deterrent * * * is also to 
demonstrate to the potential offender the consequences if 
he violates the law.*° 


* * * the deterrent value of a correctional system is not 
restricted to those who come into direct contact with it but 
applies to the whole population.* 


* * * it is a primarily preventive consideration—having 
an eye to what is necessary to keep the people reasonably law- 
abiding—which today’s legislators have in mind * * * when 
they define crimes and stipulate punishments.** 


* * * regulations which are such commonplaces in modern 
times: traffic ordinances, building codes * * * regulations 
governing commerce, etc. Here there is no doubt that punish- 
ment for infraction has primarily a general—preventive 
function. Here nearly all of us are potential criminals.** 


The purpose of punishment be it a criminal sentence, a 
civil penalty, or punitive damages, is not to inflict suffering 
or to impose a loss on the offender. Its object is to act as a 
deterrent: * * * to discourage the offender himself from re- 
peating his transgression; and * * * to deter others from 
doing likewise.** 


Sentencing is * * * an exacting task in which the Court 
undertakes to * * * impose a sentence which will best protect 
society, deter others * * *.* 


More controversial but certainly no less important [than 
deterrence of the individual violator] is the need for deter- 
rence, “general prevention,” of potential criminals who may 
be dissuaded from crime by the threat and the administration 
of penalties.** 


80. Gardiner, “The Purposes of Punishment,” 21 Mod. L. Rev. (1958), 117, 121. 

81. Gould and Namenwirth, “Contrary Objectives: Crime Control and the Rehabilitation 
of Criminals,” in Crime and Justice in American Society (1971), 245, 246. 

82. Andenaes, “General Prevention—TIllusion or Reality?,” 43 Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 177. 

88. Andenaes, “General Prevention — Illusion or Reality?,” 48 Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 182. 

84. Collins v. Brown, 268 F.Supp. 198, 201 (D.C. D.C.). 

85. U.S. vy. Mandracchia, 247 F.Supp. 1, 4 (D.N.H.). 

86. Tappan, Crime, Justice and Correction (1960), p. 243. 
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* * * 


Penalties are not provided as a punishment for the indi- 
vidual who has gone wrong. Their imposition is alone justi- 
fied for the effect the punishment may have upon the convict 
in preventing him from a continuance in crime, and in teach- 
ing him that “the way of the transgressor is hard.” But a still 
greater object to be attained is the deterrent effect the sen- 
tence may have upon those who may be inclined to follow 
the criminal course upon which the convict has embarked.*’ 


* * * deterrence looks primarily at the potential criminal 
outside the dock [of the courtroom] * * *.** 


Punishment can protect society by deterring potential of- 
fenders * * *,°° 


One of these goals [of law] is deterrence by means of 
punishment. We punish in order to deter people from engag- 
ing in the undesirable conduct which we call crime. 


* * * deterrence * * * addresses itself * * * both to the 
individual himself * * * and to the entire community.” 


Perhaps the most salient authority for the proposition that the 
primary end of punishment is to serve as a deterrent to the 
general public is Chief Justice William Howard Taft’s statement 
written in 1928: 


* * * the chief purpose of the prosecution of crime is to * * * 
deter others tempted to do the same thing from doing it be- 
cause of the penal consequences.” 


Johannes Andenaes, a leading authority from the University of 
Oslo, makes the same point, as follows: “From the point of view of 
sheer logic one must say that general prevention—i.e., assurance 
that a minimum number of crimes will be committed—must 
have priority over special prevention—i.e.; impeding a particular 
person from future offenses.” % 


. Id., at p. 248, fn. 5, quoting from People v. Gowasky, 219 App. Div. 19, 219 N.Y.S. 
373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 

. Williams, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 

» By § 15, p. 94. 

. Puttkammer, Administration of Criminal Law (1953), 8. 

. Menninger, The Crime of Punishment (1968), 190, 194. The original statement of 
Chief Justice Taft’s position appeared in his article, ‘““‘Toward a Reform of the 
Criminal Law,” in The Draft of Civilization (1929). 

. Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyl- 
vania Law Review (1966), 949, 952. 
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Whether punishment achieves the objective of deterring others 
from violating the law is questioned by some authorities, but 
affirmed by others. 


As an argument for the abolition of the deterrent doc- 
trine, it is often maintained that neither the threat nor appli- 
cation of penalties does prevent crime. This position reflects 
the simplistic notion, too commonly prevailing in matters of 
social action, that nothing has been achieved merely because 
not everything is accomplished that we should like. It is some- 
times said that high crime rates prove that sanctions do not 
deter or that penalties actually invite the crimes of men who 
seek punishment to dissolve their feelings of guilt. With 
tiresome frequency the illustration is cited of the pickpockets 
who actively plied their trade in the shadow of the gallows 
from which their fellow knaves were strung. These assertions 
have a superficial relevance but they do not dispose of the 
issue by any means. 


Persons with a will to believe in the efficacy of an exclu- 
sively individualistic and positivistic correctional system often 
quote the words of Warden Kirchwey. His patent oversim- 
plifications of man’s behavioral motivations should be noted, 
for this sort of loose thinking and naive criminological ideal- 
ism pervert the ends of correction.™ 


[Next paragraph continues from same source. ] 


* * * 


It is true, certainly, that the Classical doctrine of deterrence 
appears crudely oversimple in the light of modern conceptions 
of human behavior. In terms of reasonable goals for today 
it proposed to accomplish both too much and too little. This 
doctrine of deterrence was substantially more sound, however, 
than the position taken by those who deny any preventive 
effect to criminal sanctions. It is maintained here that the 
penal law and its application do in fact deter; indeed, with 
the declining efficacy of other forms of social control, it must 
be relied upon increasingly to maintain standards of be- 
havior that are essential to the survival and security of the 
community. A complete failure of legal prevention cannot be 
inferred from the serious crimes committed by a small per 


93. Tappan, Crime, Justice and Correction (1960), p. 2465. 
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cent of the population any more than can its success by the 
law obedience of the great preponderance of men. The matter 
is not so simple.™ 


* * * Tas to studies indicating the death penalty is ineffec- 
tive as a deterrent to murder], their very broad interpretation 
has rendered a disservice to the more general issue of punish- 
ment as a deterrent to all kinds of criminal behavior. Such 
an expansive conclusion is obviously not justified since 
murder is * * * a unique kind of offense often involving very 
strong emotions.” 


* * . 


It is naive to suppose that punishment exists in a vacuum 
and is unrelated to the specific kinds of acts and the mean- 
ing which the punishment has for the actor.* 


That sanctions do, in fact, serve as a deterrent to “white-collar” 
violations is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, 
violators of the Sherman Antitrust law are relatively free 


from criminal prosecution, though the imposition of punish- 
ment would be maximally effective with this type of offense.” 


An intensive study of parking violators indicates that * * * 
an increase in the severity and certainty of punishment does 
act as a deterrent to further violation. These findings suggest 
the necessity for a reappraisal of current thinking. Studies 
demonstrating the ineffectuality of punishment as a deterrent 
to certain types of offenses should not be interpreted to mean 
that punishment is ineffective in deterring all types of 
offenses.** 


Since one of the main purposes of a criminal law sentence is to 
deter other potential violators from committing similar violations, 
it follows, a fortiori, that one of the main purposes of an adminis- 
trative law sanction is to deter other potential violators. In crim- 
inal law, “[r}etribution or social retaliation, though persistently 


94. Tappan, Crime, Justice and Correction (1960), p. 246. 

95. Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70, 71. 

96. Id., at p. 75. 

97. Chambliss, “Types of Deviance and the Effectiveness of Legal Sanctions,”’ 1967 Wiscon- 
sin Law Review 708, 716 (emphasis supplied). 

98. Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70, 
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criticized by modern advocates of a progressive penology, con- 
tinues to be a major ingredient of our penal law and of our cor- 
rectional system.” * “The principle of retribution was formulated 
in the lex talionis, the Mosaic doctrine expressed in Deuteronomy, 
19:21: ‘Thine eye shall not pity, but life shall go for life, eye for 
eye, tooth for tooth, hand for hand, foot for foot.’” '°° But retri- 
bution or social] retaliation is not one of the objectives of adminis- 
trative sanctions—they are to “assure a proper adherence to the 
provisions of the Act” (supra, p. 169). Hence deterrence—both 
as to the individual violator, and as to other potential violators— 
is the primary, if not the only, objective of an administrative 
sanction. 


To serve as an effective deterrent to potential violators of a 
regulatory statute, I believe that administrative sanctions should 
be severe; sanctions which are too lenient, rather than being a 
deterrent, will serve as a catalyst for violations by others. Not 
all criminologists, sociologists, or jurists share this view; but 
many noted authorities do. 


* * * one natural strategy for increasing the deterrent 
efficacy of threats is to increase the severity of threatened 
consequences. The theory of increased penalties as a marginal 
deterrent is simple and straightforward: all other things 
being equal, an increase in the severity of consequences 
threatened should reduce the number of people willing to 
run the risk of committing a particular * * * act * * *.1° 


* * * when penalties for criminal activity that many people 
find attractive are quite low, thereby making * * * crime a 
reasonable alternative to legitimate means of obtaining grati- 
fication for many persons, even a high probability of appre- 
hension may leave a high rate of the threatened behavior, and 
increases in the severity of threatened consequences can be 
expected to have a more substantial marginal deterrent effect 
than if the level of consequences threatened is already quite 
high in relation to the benefits obtainable through * * * 
[illegal] means.?° 


* * * the risk of a high penalty provides more incentive to 
avoid crime than the risk of a low penalty.’ 


. Tappan, Crime, Justice and Correction (1960), p. 241. 

. Id., at p. 241, fn. 3. 

. Zimring, Perspectives on Deterrence, National Institute of Mental Health—Center for 
Studies of Crime and Delinquency, Washington, D. C. (1971), 83-84. 

. Id, at p. 84. 

. Id., at p. 85. 
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* * * it is likely that increases in the severity of threatened 
consequences are more or less significant, depending on the 
relationship between size of penalty increase and size of base 
penalty.' 


If we are hopeful of the curative effects of a threat, we have 
to make the threat unpleasant, which is another way of say- 
ing that we have to be severe.’™ 


Generally speaking * * * deviance decreases as the sanc- 
tions become stronger.'” 


* * * perhaps the main justification for imposing severe 
penalties on those who violate the law is that such punish- 
ments serve as a specific deterrent to future violations by 
the offender and as a general deterrent to violations by others 
who might be tempted to follow his lead. 


As long as every one believes in their deterrent effects, 
severe sanctions represent a powerful tool for authorities in 
meeting their responsibilities, and a sign to the broader com- 
munity that they are taking those responsibilities seriously.’ 


Dr. Zimring, a noted authority, capsulizes this concept in his 
statement that “since the goal of all legal threats is to keep the 
population law abiding, the potential effectiveness of variations 
in severity of threatening consequences should be used to create 
the widest possible distinction between criminal and non-criminal 
behavior by threatening all types of serious crime with penalties 
which are as severe as possible.” 1 


Johannes Andenaes, of the University of Oslo, regarded by 
many as one of the most distinguished of the modern scholars 
writing about deterrence, is adamant in his contention that the 
“simplest way to make people more law-abiding, therefore, is to 
increase the punishment.” '!° Mr. Andenaes is a firm believer in 
Feuerbach’s formula of psychological coercion: “the risk for the 
lawbreaker must be made so great, the punishment so severe, 


. Zimring, Perspectives on Deterrence, National Institute of Mental Health—Center for 
Studies of Crime and Delinquency, Washington, D. C. (1971), at p. 89. 

. Puttkammer, Administration of Criminal Law (1953), 16-17. 

. Salem and Bowers, “Severity of Formal Sanctions as a Deterrent to Deviate Behavior,” 
5 Law and Society Review (1970), 21, 25. 

. Id., at p. 21. 

. Id. at 21, 87. 

. Zimring, Perspectives on Deterrence, National Institute of Mental Health—Center for 
Studies of Crime and Delinquency, Washington, D. C. (1971), 90. 

. Andenaes, “General Prevention—lIllusion or Reality?,”” 43 Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 191. 
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that he knows he has more to lose than he has to gain from his 
crime.” !"! ““(E)conomic crimes,” to utilize his epithet, are clearly 
within the purview of the foregoing severity doctrine, such crimes 
being violations of “governmental regulation of the economy: 
price violations, rationing violations * * * disregard of quality 
standards, and so on.” 1” 


The applicability of severe sanctions to economic violation is 
succintly treated by Andenaes: 


A large number of the people who are affected by economic 
regulations * * * feel no strong moral inhibition against in- 
fraction. They often find excuses for their behavior in politi- 
cal theorizing: they oppose the current government’s regula- 
tive policies * * * yet the matter of obedience or disobedience 
can often have important economic consequences * * *. In this 
area, at any rate, Feuerbach’s law of general prevention has 
a certain validity; it is necessary that consideration as to 
the risk involved in breaking the law should outweigh con- 
sideration of the advantage to breaking the law.'!* 


“If we think first of the purely deterrent value of * * * punish- 
ment * * * it is clear that deterrence depends not simply on the 
risk of being punished, but also on the nature and magnitude of 
punishment.” !'* Andenaes is careful to note that severity of pun- 
ishment has a more salient effect on crimes, like economic viola- 
tions, “committed after careful consideration * * * than for crimes 
which grow out of emotions or drives which overpower the in- 
dividual.” 1*5 


My views with respect to the necessity for severe sanctions for 
serious violations, in order to achieve the Congressional purpose, 
were set forth in In re Sy B. Gaiber & Co., in a Ruling on Petition 
for Reconsideration, as follows (31 Agriculture Decisions 843, 
851-852 (1972)): 


Congress enacted the remedial regulatory programs admin- 
istered by the Department because of a need for economic law 
and order in the marketplace. The administrative sanctions 
imposed against violators of such regulatory programs should 
tend to achieve that purpose. 

. Id., at pp. 178-179. 
. Id., at p. 184. 
. Andenaes, “General Prevention—lIllusion or Reality?,” 43 Journal of Criminal Law, 

Criminology and Police Science (1952), at p. 185. 


. Id., at p. 191. 
. Id., at p. 192. 
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Persons who engage in a regulated business have been 
granted a privilege. Suspension or revocation of the privilege 
for failure to comply with the statutory standards is a neces- 
sary power granted to the Secretary to assure a proper ad- 
herence to the regulatory program (see the cases cited in the 
Decision and Order herein, p. 47). Just as a lawyer may lose 
his privilege to practice law if he embezzles a client’s funds 
or engages in other serious violations, a futures commission 
merchant, broker, or trader who manipulates a futures 
market or engages in other serious violations may lose his 
privilege to engage in futures trading. 


The House Report on the 1968 amendments to the Commod- 
ity Exchange Act states that it is the view of the committee 
that serious violations “should be subject to severe penalties” 
(H. Rep. No. 748, 90th Cong., Ist Sess., p. 5). The adminis- 
trative sanctions should be severe enough to serve as a de- 
terrent to future similar violations by the respondents and 
by other persons. 


It is the general administrative practice under the Department’s 
regulatory programs to institute formal actions only as to viola- 
tions regarded as serious or repeated. Many minor violations 
are disposed of with a warning letter or an informal stipulation. 
Hence it is to be expected that the relatively few formal cases 
which are instituted will generally warrant relatively severe 
sanctions. 


In the present case, in all likelihood, the only practical effect of 
any sanction will be the deterrent effect on other persons inasmuch 
as the respondents are no longer trading in regulated commodities 
for themselves or for others, and they do not plan to engage in 
regulated trading in the future (Oral Arg., pp. 403-409).''® The 
respondents contend that the issuance of any sanction would be 
disastrous to their non-regulated business ventures because of the 
damage to their reputation. But any such damage would occur 
even from a one-day’s suspension. Hence the number of days of 
the suspension order, which is of major importance in most cases, 
is of little or no importance in this case. In these circumstances, 
in order to achieve the purpose of the Act, the nature and length 
of the sanction will be considered as if the respondents were still 


116. However, it would be poor administrative policy to issue no suspension order in such 
cases inasmuch as a violator’s plans could easily change. 
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engaged in regulated futures trading so that it may serve as a 
deterrent to others.!!" 


Deliberately engaging in business as a futures commission 
merchant without meeting the minimum financial requirements is 
a serious violation of the Act and regulations. Although the re- 
spondent corporation completely refunded all of the money owing 
to customers when it phased out of the regulated futures trading 
business, a substantial sanction is still necessary to effectuate 
the purposes of the Act and to serve as a deterrent to others. 


The financial requirements at issue here are similar in purpose 
to those under the Securities and Exchange Act, under which it 
has been held that the financial requirements are not “merely to 
protect investors against ‘continuing’ injury at the hands of those 
guilty of misconduct. This interpretation is far too narrow: the 
Act is also designed to protect the investing public against undue 
financial risks and future violations” (Blaise D’Antoni & Associ- 
ates, Inc. v. Securities & Exch. Com’n., 290 F.2d 688, 689 (C.A. 
5)). The financial requirements are “to assure confidence and 
safety to the investing public. The question is not whether actual 
injuries or losses were suffered by anyone.” Blaise D’Antoni & 
Associates, Inc. v. Securities & Exch. Com’n., 289 F.2d 276, 277 
(C.A. 5), certiorari denied, 268 U.S. 899. 


Futures commission merchants handle large sums of money be- 
longing to customers. The value of all of the futures contracts 
regulated under the Commodity Exchange Act in fiscal 1972 was 
$148 billion.’'* Brokerage firms on the New York Stock Exchange 
have been failing financially in record numbers recently.''® The 


117. Theoretically, of course, the respondents, if not subject to a suspension, could immedi- 
ately request a new license as a futures commission merchant, or begin trading for 
their own accounts. Ordinarily, if a futures commission merchant commits a serious 
violation and is no longer trading for others when the sanction is imposed, the length 
of the sanction must be substantial to serve as a deterrent because the denial of par- 
sonal trading privileges merely suspends one’s “gambling” privileges in regulated com- 
modities (see In re Louis Romoff, 31 Agriculture Decisions 158, 177-180 (1972); In re 
Sy B. Gaiber & Co., 31 Agriculture Decisions 474, 506-507 (1972)). But the complainant 
has not requested a lengthy suspension of personal trading privileges in this case. 
USDA Press Release No. 2315-72 dated July 14, 1972. Futures commission merchants, of 
course, handle only a fraction of that amount. 

The Evening Star, Washington, D. C., February 24, 1972, p. A-19, reports as follows: 
The New York Stock Exchange, continuing to foot a huge bill for the 
collapse of member firms in the securities imdustry’s financial crisis of 
recent years, incurred a $16.7 million loss in 1971, the exchange disclosed 


in its annual report. 
. . . 


Ironically, the exchange last year chalked up a record $18.7 million ope- 
rating profit, but this was offset by $35.4 million of charge for assistance 
to customers at financially distressed member houses. 
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Congressional Record for March 15, 1972, refers to several broker- 
age firms handling customers’ accounts in non-regulated commod- 
ity futures that failed owing customers large sums of money (118 
Cong. Rec. $8995). It has been the duty of the Commodity Ex- 
change Authority, since the Act was amended in 1968 (7 U.S.C. 
6f), to prevent financial collapses of firms handling regulated fu- 
tures contracts. This duty cannot be met unless regulated firms 
are deterred from deliberately operating while underfinanced. See 


In re Sy B. Gaiber & Co., 31 Agriculture Decisions 474, 502 
(1972). 


The sanctions imposed under a regulatory Act against different 
violators for similar violations should be reasonably uniform,'*° 
and there should be a reasonable relation between the sanction and 
the unlawful practices found to exist (i.e., the more serious the 
violation, the more severe the sanction). In re American Fruit 
Purveyor’s, Inc., 30 Agriculture Decisions 1542, 1595-1596, and 
cases cited therein. 


In the only other contested case in which an order has been is- 
sued involving a violation of the minimum financial requirements, 
the order denied all trading privileges to the respondents for two 
years. In re Sy B. Gaiber & Co., 31 Agriculture Decisions 474. 


This news item accurately reflects the New York Stock Exchange, Inc., Annual Report 
1971, p. 30. Official notice is taken of the Annual Report under 17 CFR 0.11(e) (7). See 
Parker v. Brown, 317 U.S. 341, 363; Colonial Airlines v. Janas, 202 F.2d 914, 919, fn. 1 
(C.A. 2); United States v. Rice, 176 F.2d 373, 374, fn. 3 (C.A. 3). 

This uniformity necessarily applies only to contested cases. Consent orders issued with- 
out a hearing will be given no weight whatsoever in determining the sanction to be 
imposed in a litigated case. In a case where a consent order is agreed to by the parties, 
there is no record or argument to establish the basis for the sanction. It may seem less 
severe than appears warranted because of problems of proving the allegations of the 
complaint or because of mitigating circumstances not revealed to the Hearing Examiner 
or to the Judicial Officer. Conversely, it may seem more severe than appears warranted 
because of aggrevated circumstances not revealed by the complaint. Although it is my 
intention to impose sanctions as uniform as possible for similar violations unless there 
are adequate reasons for a change of policy (see In re American Fruit Purveyor’s Inc., 
30 Agriculture Decisions 1542, 1595-1596), a respondent has no inherent right to a 
sanction no more severe than that applied to others. See Hiller v. Securities and Ezx- 
change Commission, 429 F.2d 856, 858-859 (C.A. 2); G. H. Miller & Co. v. United States, 
260 F.2d 286, 296 (C.A. 7), certiorari denied, 359 U.S. 907. Specifically, in “any case 
in which the Judicial Officer determines that the sanctions previously imposed for sim- 
ilar violations are not adequate under present circumstances to effectuate the purposes 
of the regulatory program, a more severe sanction will be imposed in that case, rather 
than merely announcing that in future cases the sanction will be increased. An ad- 
ministrative agency is free to reconsider sanctions previously imposed without prior 
notice (see In re Louis Romoff, 31 Agriculture Decisions, 158, 186, and cases cited 
therein), and such practice will be routinely followed. Persons who intentionally violate 
a regulatory program are not playing a game under which they are entitled to con- 
sider the sanctions previously imposed for similar violations and determine whether 
they want to run the risk of detection and the imposition of such a sanction. They run 
the distinct risk that a more severe sanction will be imposed against them.” In re Sy B. 
Gaiber & Co., Ruling on Reconsideration, 31 Agriculture Decisions 843, 850 (1972). 
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The violations in that case were more flagrant than here because 
in the Gaiber case the respondents were definitely notified that 
they were underfinanced and afforded an opportunity to achieve 
compliance with the regulations. Instead, they substantially in- 
creased their underfinanced condition and submitted false state- 
ments and gave false information to the Department in an attempt 
to continue to operate while underfinanced. 


The sanctions provided in the Act for violations of the minimum 
financial requirements are cease and desist orders, orders denying 
all trading privileges on contract markets, and suspension or rev- 
ocation orders as to registants. 7 U.S.C. 9, 18b. The complain- 
ant recommends the issuance of a cease and desist order, an order 
denying all trading privileges to the respondents for 90 days, and 
a suspension of the respondent corporation’s registration as a fu- 
tures commission merchant for 90 days. These sanctions seem ap- 
propriate in this case to serve as a deterrent to others, and will 
be ordered. 


The recommendation of the officials charged with the responsi- 
bility for administering a federal regulatory program is entitled 
to considerable weight in determining the sanction that should be 
imposed against a violator. Such administrative officials, during 


the day-to-day administration of a regulatory program, develop a 
“feel” for the severity of sanctions needed to serve as a deter- 
rent to violations that cannot be developed by the Hearing Ex- 
aminers or the Judicial Officer, who come in contact with only a 
small part of the regulatory program. 


The recommendation of the complainant is not, of course, con- 
trolling. For example, if some of the allegations are not proven 
or if there are mitigating circumstances not taken into considera- 
tion by the administrative officials, the sanction may be consider- 
ably less than that recommended by them. See, e.g., Jn re Ameri- 
can Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542. 


In the present case, there are no mitigating circumstances that 
would warrant reducing the sanction recommended by the com- 
plainant. The respondent corporation knowingly, intentionally, de- 
liberately, and wilfully engaged in business for a year while being 
underfinanced. 


At the most, the respondents may have been lulled into a false 
sense of security, believing that the Commodity Exchange Author- 
ity would not institute a formal complaint without a written notice 
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telling them to cease violating the minimum financial require- 
ments. The respondents were on the complainant’s mailing list to 
receive all Decisions and Orders by the Judicial Officer. Many of 
the decisions refer to written warning letters which were sent by 
the complainant before instituting a formal action (see, e.g., the 


cases cited in the Respondent’s Suggested Findings and Brief, 
pp. 30-33). 


Why such a warning letter was not sent in this case is not 
known. The administrative officials may have determined that a 
formal action would be the only way to convince the respondents 
to comply with the minimum financial requirements. Mr. Econo- 
mou admittedly told the complainant’s officials prior to filing the 
first financial report that in view of the uncertainties in the regu- 
lations, which were not answered to his satisfaction, he decided 
to “do the job on our own, to the best of our ability, and then let 
the government come to us and give us this particular reaction” 
(Tr. 483). When one of the complainant’s auditors questioned 
Mr. Economou’s classification of one of the items involved in this 
case, Mr. Economou became “heated” and ordered him out of the 
office (Tr. 17, 22, 94, 114-115, 427, 430, 482, 455-456, 511). Also, 
the respondents continued to violate the minimum financial re- 


quirements after the formal complaint was issued. 


The formal complaint in this case was one of 13 formal! actions 
instituted since 1969 against firms for failure to comply with the 
minimum financial requirements (see CEA Dockets 160, 163, 165, 
167, 168, 171, 178, 179, 180, 185, 186, 190, and 191). It would 
seem that the administrative officials determined that vigorous, 
formal action was necessary to prevent a financial crisis in the 
regulated brokerage industry. 


The respondents knew that they were phasing out of the regu- 
lated futures trading business and undoubtedly planned to meet 
all of their obligations to customers in full. However, they needed 
their assets for other business ventures (Tr. 433-434), and did not 
want to tie up any more money than necessary to meet the com- 
plainant’s requirements. The complainant requires a safety 
margin in addition to current assets sufficient to meet current 
liabilities. 

It may well be that if the respondents knew that the complain- 
ant planned a formal action, they would have taken steps to meet 
the minimum financial requirements. For example, the security 
agreements could have been finalized, the obligation to the Finan- 
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cial Corporation could have been subordinated to other creditors, 
and additional funds could have been added to the respondent cor- 
poration’s assets. 


But this is not a mitigating circumstance that warrants lessen- 
ing the sanction. When the respondents knowingly and inten- 
tionally violate the Act, thinking that no formal action will be 
instituted before they are definitely notified of their violation, they 
run the risk that no such notice will be given. 


The circumstances here are quite different from those in Jn re 
American Fruit Purveyor’s, Inc., 30 Agriculture Decisions 1542, 
1582-1587, 1597, where the respondent had a reasonable basis for 
believing that it was not violating the Act and the administrative 
officials failed, as far as the record showed, to advise the respond- 
ent that it was violating the Act notwithstanding repeated letters 
from the respondent explaining its practices and belief. 


The respondents contend that their past reputation was ex- 
cellent. This is not questioned, but is of no help here. The sanc- 
tion in this case is not increased because of any prior violations. 


The Department must, in order to protect the public, impose 
the same financial requirements on firms with excellent reputa- 


tions as those with lesser reputations. The memory is still fresh 
of an individual, regulated by the Department under a different 
program, who was regarded by the Junior Chamber of Commerce 
as one of the 10 most outstanding young businessmen in the coun- 
try, but when his empire collapsed, his creditors lost many millions 
of dollars. 


In discussing the proposed amendment of the Act to add mini- 
mum financial requirements (H.R. 18094, 90th Congress), the Re- 
port of the Senate Committee on Agriculture and Forestry states: 
“The danger to the public from such financial irresponsibility is 
obvious. The underfinanced brokerage firms have been found to 
be most likely to dip into customers’ funds or resort to sharp trad- 
ing practices to bolster their money needs” (Sen. Rep. No. 947, 
90th Cong., 2d Sess.). This is not quoted to imply that the respond- 
ents in this case intended to defraud any customers. As I have 
stated, I believe that they fully intended to pay all customers in 
full. But the complainant cannot differentiate between those un- 
derfinanced firms with good reputations and those with bad repu- 
tations. Complainant must act forcefully to impose the require- 
ments on all firms. 
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In this case, an order denying all trading privileges to the 
respondents for 90 days would have the same effect as an order 
suspending the respondent corporation’s registration as a futures 
commission merchant for 90 days. For this reason, the notice 
provisions of the Administrative Procedure Act may be regarded 
as revelant to the order denying trading privileges to the respond- 
ents. But since their violations were wilful, the notice require- 
ment is not applicable. 


Although the issue is not involved here, it is worth mentioning 
that I do not believe that the notice provisions of the Administra- 
tive Procedure Act apply to an order denying all trading privileges 
to a person who is not a registrant under the Act. The notice 
provisions apply only to licensees. All persons in all countries 
are free to trade on the commodity markets without a license, and 
persons from many foreign countries trade on such markets. Con- 
gress did not intend the notice provisions of the Administrative 
Procedure Act to apply to every person in the world—only to li- 
censees. Hence if nonregistrants violate the Act, an order denying 
their trading privileges may be issued without regard to the no- 
tice provisions of the Administrative Procedure Act. See Jn re 
Webster E. Collins, 28 Agriculture Decisions 106, 111-112; In re 
Benedict K. Goodman, 18 Agriculture Decisions 1121, 1128, fn. 1, 
affirmed on other grounds, Goodman v. Benson, 286 F.2d 896, 900 
(C.A.:T). 


There remains for consideration the issue as to whether an or- 
der suspending the respondent corporation’s registration can be 
issued since its license expired prior to the issuance of this order. 
The respondent corporation “resigned” as a futures commission 
merchant on December 3, 1970 (Comp. Ex. 17, officially noticed 
during Oral Arg.). Also, all registrations expire on December 31 
of each year, subject to renewal (7 U.S.C. 6f), and no request for 
renewal was made. 


The Act provides that if the Secretary determines that a person 
has violated the Act or regulations, he may require all contract 
markets to refuse such person all trading privileges thereon and, 
“if such person is registered as futures commission merchant or 
as floor broker hereunder, may suspend, for a period of not to 
exceed six months, or revoke, the registration of such person.” 
7 U.S.C. 9. 


The Department has taken what I regard as an anomalous posi- 
tion in prior cases respecting the power to suspend or revoke a 
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license which was operative at the time of the violation, but ex- 
pired before the order was issued. It has been held that it can 
revoke (Jn re L. L. L. Produce Co., 29 Agriculture Decisions 849, 
856; In re Turner Produce, 25 Agriculture Decisions 87; In re 
Cloud & Hatton Brokerage, 18 Agriculture Decisions 547, 550; Jn 
re Port Compress Company, 10 Agriculture Decisions 246, 254- 
256), but not suspend, such expired licenses (Jn re Dunbeath- 
Hagen Corp., 26 Agriculture Decisions 465, 466; cf., In re Mandell, 
Spector, Rudolph Co., 24 Agriculture Decisions 897, 897-898). 


The reason for revoking an expired license is so that the Depart- 
ment can, in appropriate circumstances,. prevent the person from 
becoming a licensee in the future (see Jn re Port Compress Com- 
pany, 10 Agriculture Decisions 246, 254-256, and cases cited there- 
in). But the same reason applies, for a more limited period, to 
suspending an expired license. The Act provides that an expired 
license “shall be renewed upon application therefor unless the 
registration has been suspended (and the period of such suspen- 
sion has not expired) or revoked after notice and hearing as pre- 
scribed in this Act.” 7 U.S.C. 6f(1). Hence the difference in ad- 
ministrative need between suspending or revoking an expired 
license is a matter of degree, not kind. 


Also, the statutory authority to suspend is identical to the statu- 
tory authority to revoke, i.e., the Secretary may suspend or revoke 
“if such person is registered as futures commission merchant or 
as floor broker hereunder.” 7 U.S.C. 9. In order to achieve the 
purposes of this remedial Act, it must be interpreted to read “if 
such person is registered at the time of the violation” rather than 
“if such person is registered at the time of the issuance of the or- 
der.” Remedial statutes should be liberally construed to achieve 
the Congressional purpose. Sunshine Coal Co. v. Adkins, 310 U.S. 
381, 392; McDonald v. Thompson, 305 U.S. 263, 266; Piedmont & 
Northern Ry. v. Comm’n., 286 U.S. 299, 311-312; Bruhn’s Freezer 
Meats v. U. S. Department of Agriculture, 488 F.2d 1332, 13836 
(C.A. 8); Fulford v. Forman, 245 F.2d 145, 153 (C.A. 5); Adler 
v. Northen Hotel Co., 175 F.2d 619, 620-621 (C.A. 7). See, also, 
Black v. Magnolia Liquor Co., 355 U.S. 24, 26. ‘Remedial statutes 
should be liberally construed and should be interpreted (when that 
is possible) in a manner tending to discourage attempted evasions 
by wrongdoers.” Westinghouse Electric Corp. v. Pacific Gas & 
Electric Co., 326 F.2d 575, 580 (C.A. 9), quoting from Scar- 
borough v. Atlantic Coast Line R.R.Co., 178 F.2d 2538, 258 (C.A. 
4), certiorari denied, 339 U.S. 919. 
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Hence I conclude that a registration under the Act can be sus- 
pended even though it expires before the order is issued. 


Under the Commodity Exchange Act, this issue is not as im- 
portant as under other regulatory statutes since a denial of all 
trading privileges prevents a futures commission merchant or 
floor broker from acting in such capacity irrespective of whether 
he has a license. But under other statutes, it may be important to 
suspend a person whose license has expired in order to prevent 
him from applying for a new license and operating during the 
suspension period. The issue would be important under the 
Commodity Exchange Act if the Judicial Officer wanted to suspend 
a registrant’s license without issuing an order denying trading 
privileges.'*' In that event, it would be important to suspend an 
expired license to prevent the person from registering during 
the suspension period. 


All contentions presented in the record have been considered 
and whether or not specifically mentioned herein, any contentions 
inconsistent with this decision are found to be without merit. 


ORDER 


1. Respondent Arthur N. Economou and Co., Inc., shall cease 
and desist from operating as a futures commission merchant with- 
in the meaning of the Commodity Exchange Act while failing to 
meet the minimum financial requirements established by section 4f 
of the Commodity Exchange Act and section 1.17 of the regula- 
tions issued by the Secretary of Agriculture thereunder. 


2. Respondent Arthur N. Economou shall cease and desist from 
wilfully aiding, abetting, counseling, commanding, inducing or 
procuring respondent Arthur N. Economou and Co., Inc., or any 
other futures commission merchant, to engage in the practice from 
which the said firm is directed to cease and desist by this order. 


3. The respondents, Arthur N. Economou and Arthur N. Econo- 
mou and Co., Inc., are prohibited from trading on or subject to the 
rules of any contract market for a period of 90 days and all con- 
tract markets shall refuse all trading privileges to the respondents 
during this period. Such prohibition and refusal shall apply to 
all trading done and positions held directly by the said respondents 
or any of them, either for their own accounts or as the agents or 


121. Under such an order, the person could trade for himself or for other persons in certain 
circumstances, such as in a controlled account (see, e.g., In re Douglas Steen, 21 Agri- 
culture Decisions 1076), but he could not engage in business as a futures commission 
merchant or floor broker. 
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representatives of any other person or firm, and also to all trading 
done and positions held indirectly through persons or firms owned 
or controlled by the said respondents or either of them, or other- 


wise. 


4, The registration of respondent Arthur N. Economou and Co., 
Inc., as a futures commission merchant under the Commodity Ex- 
change Act is suspended for a period of 90 days. 


5. The cease and desist provisions of this order, set forth in 
the first two paragraphs hereof, shall become effective upon the 
date of service of this order upon the respondents. The period 
of denial of trading privileges set forth in the third paragraph of 
this order and the period of suspension of registration set forth 
in the fourth paragraph of this order shall become effective on the 
30th day after the date of this order. 


6. A copy of this Decision and Order shall be served on each 
of the parties and on each contract market. 
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(No. 14,939) 


DONALD S. FAXON v. CENTRAL MONTANA AUCTION AND DONALD D. 
REISER. P&S Docket No. 4545. Decided January 8, 1973. 


Agreement to purchase—Failure to honor—Damages 


Where respondents failed to honor their agreement by refusing to accept 
and pay for the lambs in issue, in violation of the Act, respondents are 
liable to complainant for damages, after deduction of the $2,700-down 
payment, in the amount of $3,605.70, and respondent Central Montana 
Auction is ordered to pay complainant an additional amount of 
$4,264.90. 


J. D. Fitzstephens, Cody, Wyoming, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondent Central Mon- 
tana Auction 
Respondent Donald D. Reiser, pro se. 
Alton G. Gaskill, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by the filing of a complaint on March 19, 1971. 
An amended complaint was filed on April 27, 1971. 


By such amended complaint, the complainant seeks reparation 
in the amount of $7,870.21 from the respondents Central Montana 
Auction and Donald D. Reiser alleging that Central through Reiser 
contracted to purchase 2,700 head of lambs at $26.50 per cwt. after 
3% shrink and in accordance with a contract to that effect but 
that Central and Reiser failed to purchase such lambs necessi- 
tating the sale to others by complainant with the resulting loss 
of $7,870.21 arrived at after applying the down payment of 
$2,700.00 received under the contract. 


Copies of the complaint and of the investigative report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served on the respondents 
on July 26 and 29, 1971. A copy of the investigative report was 
served on complainant on July 23, 1971. 
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At the respective times of service of the copies of the complaint 
and the investigative report, respondents were each notified that 
an answer thereto should be filed within 20 days after such serv- 
ice and that failure to file an answer would be deemed an ad- 
mission of the allegations contained in the complaint, and the case 
file would be forwarded to the Office of the Secretary for the is- 
suance of a default order without oral hearing, as provided in 
section 202.41(d) of the rules of practice (9 CFR 202.41(d)). 
No answer was filed by respondent Donald D. Reiser. 


The respondent Central Montana Auction timely filed an answer 
in which it denied liability to the complainant and requested an 
oral hearing. 


An oral hearing in this and four other such proceedings against 
the same respondents, was held at Cody, Wyoming, on December 
7, 1971 before Alton G. Gaskill of the Gifice of the General Coun- 
sel of this Department. The complainant was represented by J.D. 
Fitzstephens, Esq., of Cody, Wyoming. The respondent Central 
Montana Auction was represented by C. T. “Tad” Sanders, Esq., 
of Kansas City, Missouri, and Charles F. Maris, Esq., of Roundup, 
Montana. Six witnesses testified. Respondent Central Montana 
Auction filed proposed findings of fact and conclusions. 


FINDINGS OF FACT 


1. Complainant Donald S. Faxon at all times material herein 
farmed and fed livestock near Powell, Wyoming. 


2. Respondent Central Montana Auction, a corporation, at all 
times material herein engaged as a dealer, buying and selling 
livestock for its own account, and as a market agency, selling 
livestock on commission, in commerce, operating on Central Mon- 
tana Auction, a posted stockyard subject to the Act, and was so 
registered under the Act with the Secretary of Agriculture. 


3. Respondent Donald D. Reiser at all times material herein 
was doing business as D&R Livestock Company, and engaged as a 
dealer, buying and selling livestock for his own account in com- 
merce, with his principal place of business at Belgrade, Montana, 
and was so registered under the Act with the Secretary of Agri- 
culture. 


4. On or about October 5, 1970, respondents as joint adven- 
turers made an agreement with complainant to buy 2,700 lambs 
from complainant at a price of $26.50 per cwt., based on a weight 
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equal to 97% of their actual live weight, to be delivered between 
December 1, 1970 and March 1, 1971. The agreement also pro- 
vided that, in substance, lambs would not be acceptable which were 
not fattened and weighed more than 105 pounds, or which were 
fattened and weighed more than 110 pounds. Respondents paid 
$2,700 to complainant as down payment or earnest money on the 
agreement. 


5. After December 1, 1970, complainant tried numerous times 
without success to persuade respondents to accept and pay for the 
lambs. 


6. At the respective times for delivery to respondents of the 
first 1,850 of complainant’s lambs to become ready for such de- 
livery, the market price of those 1,850 lambs was $10,570.60 less 
than complainant would have received for them had respondents 
honored that agreement. 


7. Complainant made no complaint about the failure of respond- 
ents to accept and pay for the rest of his lambs. 


8. The complaint against respondent Central Montana Auction 
was filed within 90 days of the accrual of the cause of action al- 
leged therein, and the amended complaint, naming Donald D. 
Reiser as a respondent, was filed within 90 days of accrual of part 
of the cause of action alleged therein. 


CONCLUSIONS 


The failure of respondent Donald D. Reiser to file an answer, 
is deemed an admission of the facts alleged in the complaint 
(9 CFR 202.41(c) and (d)). Thus respondent Reiser is deemed 
to have admitted that on or about October 5, 1970, acting as a 
dealer as defined in the Act and as a joint adventurer with re- 
spondent Central Montana Auction, he made an agreement to buy 
2,700 lambs in commerce from complainant at a price of 
$26.50 /cwt., to be delivered between December 1, 1970 and March 
1, 1971, that a “down payment” of $2,700 was paid to complainant 
on account of that agreement, that the complainant’s lambs were 
not accepted and paid for, to the damage of complainant in the 


sum of $7,870.21. 


Al J. Altenhofen, president and general manager of respondent 
Central Montana Auction, testified that as a result of certain trans- 
actions in 1965 or 1966, respondent Reiser owed that corporation 
many thousands of dollars, that in late August or early September, 
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1970, both respondents made an agreement for the purpose of 
enabling Reiser to repay that debt. Reiser would buy and sell 
lambs as a dealer, Central Montana Auction would advance money 
to pay for lambs bought by Reiser and receive what was paid for 
lambs sold by Reiser, and any profits which were made on such 
transactions would be divided, 75% to Reiser and 25% to Central 
Montana Auction, the latter to be credited to Reiser’s debt. Cen- 
tral Montana Auction gave Reiser a book of draft forms, to use 
to buy lambs, and it was arranged that any draft would be paid 
only if approved by an officer of Central Montana Auction. 


There was some evidence that the two respondents also agreed 
that Central Montana Auction would be liable for 25% of any 
losses on such transactions, and that the two respondents had an 
agreement about selling lambs to feeders on condition that they 


would be repurchased at a certain price later, but this evidence 
was inconclusive. 


“It is unnecessary to define precisely the term ‘joint adventure’ 
but suffice it to say that it is an association of two or more per- 
sons to carry out a single business enterprise for profit .... 
A joint adventure can exist only by agreement of the parties... . 
The agreement may be found in the mutual acts and conduct of 
the parties . . . . While courts do not treat joint adventure in all 
respects as identical with a partnership, it is so similar in its 
nature and in the contractual relations created thereby that the 
rights and liabilities as between the adventurers are governed 
practically by the same rules that govern partnerships.” Stricklin 
v. Parsons Stockyard Company, 388 P. 2d 824, 827 (Kan., 1964) ; 
see also C.J.S., Joint Adventures §§ 1, 2. 


“TThe contract whereby two parties form a joint adventure] 
need not be express, but may be implied in whole or in part from 
the acts and conduct of the parties. . . .” C.J.S., Joint Adventures 
§3. 


“It has been announced as a general rule that the law applicable 
to partnerships applies to questions arising between members of a 
joint adventure and third persons. In accordance with this rule, 
the law applicable is that of principal and agent with respect to 
matters within the scope of the joint enterprise, and in this re- 
gard the act of one joint adventurer in general binds his associ- 
ates .. .” C.J.S., Joint Adventures § 13. 
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We have previously held that where one of two partners pur- 
chases livestock in commerce in behalf of the partnership, both 
partners are jointly and severally liable for the price thereof 
and can be so held in a reparation proceeding such as this one. 
L. W. Gardner Co. v. Chlarson et al., 27 A. D. 1495 (1968). 


It is undisputed that on or about October 5, 1970, respondent 
Reiser sold some lambs to complainant Faxon, and at or about the 
same time made a written agreement that Faxon would sell and 
respondent Central Montana Auction would buy 2,700 lambs at a 
price of $26.50 per cwt., to be delivered between December 1, 1970, 
and March 1, 1971. The written memorandum of agreement re- 
cited that a “down payment” of $2,700 would be paid on account 
of this purchase. It is further undisputed that at the same time 
Reiser gave Faxon a draft on Central Montana Auction for $2,700, 
payable to Faxon, and that Central Montana Auction later honored 
that draft after approval by one of its officers. The written memo- 
randum of agreement also recited that the lambs were to be 
weighed with a 3% shrink, that is, that the $26.50 price was to 
be based on 97% of their net live weight, and that, in substance, 
lambs would not be acceptable which were not fattened and 
weighed more than 105 pounds, or which were fattened and 
weighed more than 110 pounds. 


Complainant’s understanding of the arrangement was that re- 
spondents were selling lambs to complainant with a promise to 
repurchase them later after they had been fed by complainant, 
complainant’s profits or loss to depend on the amount of weight 
the lambs gained or lost while he fed them. 


It was disputed whether respondents had agreed between them- 
selves on such selling with agreements to repurchase. However, 
it is clear that Reiser was authorized to purchase lambs under 
his agreement with Central Montana Auction, and that when the 
latter honored the draft for the $2,700 down payment, it under- 
stood that it was making a down payment on an agreement to 
purchase lambs, and that the lambs purchased were to be de- 
livered at a later date. Thus, the refusal to accept and pay for the 
lambs constituted an unjust practice in violation of the Act, on 
the basis of which reparation may be awarded. The measure of 
complainant’s damages is the difference between the price agreed 
upon between complainant and respondents, and the market 
price at the time and place for purchase by respondents, plus 
incidental damages caused by respondent’s wrongful refusal to 
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accept and pay for the lambs. J. H. Duesbury v. Moog & Green- 
wald et al., 3 A.D. 871, 4 A.D. 292 (1945); Manning v. Burley, 
30 A.D. 1863 (1971). 


Late in December, 1970, many of complainant’s lambs were 
approaching the maximum weights provided in the agreement and 
complainant told Reiser this, and numerous times phoned the 
telephone number of Thomas Altenhofen, Treasurer of respondent 
Central Montana Auction, and left messages that Altenhofen 
should contact him. Altenhofen did not return Faxon’s phone 
calls. On December 30, 1970, complainant wrote a letter to 
Thomas Altenhofen reciting that many of the lambs were getting 
“close to the top of the weight limit,” that Altenhofen had numer- 
ous times failed to return complainant’s phone calls, and that 
if complainant did not hear from Altenhofen by January 5, 1971, 
at 1:00 p.m., he would “start making arrangements to sell the 
heavy end of these lambs” elsewhere, and claim damages, if any, 
from respondents. A few minutes before 1:00 p.m., on January 
5, 1971, Thomas Altenhofen phoned complainant and asked him 
to hold his lambs for a few more days, and Altenhofen promised 
to make arrangements to accept and pay for the lambs. Later, 
complainant, never having been informed that any such arrange- 


ments had been made, phoned the telephone number of Thomas 
Altenhofen numerous times, and left messages that Altenhofen 
should contact him. Altenhofen did not return complainant’s 
phone calls. 


On January 22, 1971, complainant sold 757 of his lambs else- 
where. It was not disputed that the price at which he sold them 
was market price. They weighed a total (after 3% shrink) of 
87,756 pounds on a scale near Powell, Wyoming, and brought a 
total of $18,990.44. If respondents had bought them and they 
were weighed at the same place and time, at $26.50 per cwt. 
they would have brought $23,255.34. The difference between 
$18,990.44 and $23,255.34 is $4,264.90. 


On February 12, 1971, complainant sold 756 of his lambs else- 
where. It was not disputed that the price at which he sold them 
was market price. They weighed a total (after 3% shrink) of 
90,317 pounds on a scale near Powell, Wyoming, and brought a 
total of $19,072.13. If respondents had bought them and they 
were weighed at the same place and time, at $26.50 per cwt. they 
would have brought $23,934.00. The difference between $19,072.13 
and $23,934.00 is $4,861.87. 
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On February 16, 1971, complainant sold 387 of his lambs else- 
where. It was not disputed that the price at which he sold them 
was market price. They weighed a total (after 3% shrink) of 
86,744 pounds on a scale near Powell, Wyoming, and brought a 
total of $8,293.33. If respondents had bought them and they were 
weighed at the same place and time, at $26.50 per cwt. they would 
have brought $9,737.16. The difference between $8,293.33 and 
$9,737.16 is $1,443.83. 


Complainant made no complaint about the failure of respond- 
ents to accept and pay for the remaining lambs. 


The total of $4,264.90 plus $4,861.87 plus $1,443.83 is $10,570.60. 
Complainant, having received the $2,700.00 “down payment” from 
Central Montana Auction, sustained damages of $7,870.60. No 
other damages having been alleged in the complaint or proven, 
we do not consider whether complainant is entitled to them. 


Reiser was not named as a respondent in the complaint filed on 
March 19, 1971, but he was named in the amended complaint filed 
on April 27, 1971. More than 90 days having elapsed between the 
sale on January 22 and the filing of the amended complaint naming 
Reiser as a respondent, we are without jurisdiction to issue an 
order against Reiser on account of the damages sustained by 
failure to accept and pay for the lambs sold on January 22. 


Reiser and Central Montana Auction shall be ordered to pay 
reparation in the amount of $3,605.70 ($4,861.87 plus $1,443.83 
less $2,700.00) and Central Montana Auction shall be ordered 
to pay reparation in the additional amount of $4,264.90. 


ORDER 


Within 30 days from the date of this order, respondents Central 
Montana Auction and Donald D. Reiser shall jointly and severally 
pay to complainant Donald S. Faxon the amount of $3,605.70 
together with interest thereon at the rate of 8% per annum from 
April 1, 1971 until paid. 


Within 30 days from the date of this order respondent Central 
Montana Auction shall pay to complainant Donald S. Faxon the 
additional amount of $4,264.90 together with interest thereon 
at the rate of 8% per annum from March 1, 1971 until paid. 


Copies hereof shall be served on the parties. 
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(No. 14,940) 


B. L. HENRICHS v. CENTRAL MONTANA AUCTION and DONALD D. 
REISER. P&S Docket No. 4536. Decided January 8, 1973. 


Agreement to purchase—Failure to honor—Damages 


Where respondents failed to honor their agreement by refusing to accept 
and pay for the lambs in issue, in violation of the Act, respondents 
are liable to complainant for damages, after deduction of the $2,500- 
down payment, in the amount of $1,418.96. 


J. D. Fitzstephens, Cody, Wyoming, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondent Central 
Montana Auction. 
Respondent Donald D. Reiser, pro se. 
Alton G. Gaskill, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by the filing of a complaint on March 19, 1971. 
An amended complaint was filed on April 27, 1971. 


By such amended complaint, the complainant seeks reparation 
in the amount of $1,864.48 from the respondents Central Montana 
Auction and Donald D. Reiser alleging that Central through 
Reiser contracted to purchase 2,500 lambs at $26.50 per cwt. after 
3% shrink in accordance with a contract to that effect but that 
Central and Reiser failed to purchase such lambs necessitating 
the sale to others by complainant with the resulting loss of 
$1,864.48 arrived at after applying a down payment of $2,500.00 
received under the contract. 


Copies of the complaint and of the investigative report pre- 
pared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served on the 
respondents on July 29 and August 2, 1971. A copy of the inves- 
tigative report was served on the complainant on July 31, 1971. 


At the respective times of service of the copies of the complaint 
and the investigative report, respondents were each notified that 
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an answer thereto should be filed within 20 days after such service 
and that failure to file an answer would be deemed an admission 
of the allegations contained in the complaint, and the case file 
would be forwarded to the Office of the Secretary for the issuance 
of a default order without oral hearing, as provided in section 
202.41(d) of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Donald D. Reiser. 


The respondent Central Montana Auction timely filed an answer 
in which it denied liability to the complainant and requested an 
oral hearing. 


An oral hearing in this and four other such proceedings against 
the same respondents, was held at Cody, Wyoming, on December 
7, 1971 before Alton G. Gaskill of the Office of the General Counsel 
of this Department. The complainant was represented by J. D. 
Fitzstephens, Esq., of Cody, Wyoming. The respondent Central 
Montana Auction was represented by C. T. “Tad” Sanders, Esq., 
of Kansas City, Missouri, and Charles F. Maris, Esq., of Roundup, 
Montana. Six witnesses testified. The parties filed proposed find- 
ings of fact and conclusions. 


FINDINGS OF FACT 


1. Complainant B. L. Henrichs at all times material herein 
farmed and fed livestock near Powell, Wyoming. 


2. Respondent Central Montana Auction, a corporation, at all 
times material herein engaged as a dealer, buying and selling 
livestock for its own account, and as a market agency, selling 
livestock on commission, in commerce, operating on Central Mon- 
tana Auction, a posted stockyard subject to the Act, and was so 
registered under the Act with the Secretary of Agriculture. 


8. Respondent Donald D. Reiser at all times material herein 
was doing business as D & R Livestock Company, and engaged as 
a dealer, buying and selling livestock for his own account in com- 
merce, with his principal place of business at Belgrade, Montana, 
and was so registered under the Act with the Secretary of Agri- 
culture. 


4. On or about October 17, 1970, respondents as joint adven- 
turers made an agreement with complainant to buy 2,500 lambs 
from complainant at a price of $26.50/cwt., based on a weight 
equal to 97% of their actual live weight, at a scale near Powell, 
Wyoming, to be delivered between January 1 and March 1, 1971, 
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and respondents paid $2,500 to complainant as down payment 
or earnest money on the agreement. 


5. On February 8, 1971, complainant, having reason to believe 
that respondents intended to break that agreement, demanded that 
respondents tender full performance of that agreement by Febru- 
ary 18, 1971. After making that demand complainant tried with- 
out success to obtain a commitment from respondents that the 
lambs would be accepted and paid for. 


6. On February 12 and 13, 1971, the market price of complain- 
ant’s lambs, 2298 in number, was $3,918.96 less than he would 
have received for them had respondents honored that agreement. 


7. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


The failure of respondent Donald D. Reiser to file an answer, 
is deemed an admission of the facts alleged in the complaint (9 
CFR 202.41(c) and (d)). Thus respondent Reiser is deemed to 
have admitted that on or about October 17, 1970, acting as a 
dealer as defined in the Act and as a joint adventurer with re- 
spondent Central Montana Auction, he made an agreement to buy 
2,500 lambs in commerce from complainant at a price of $26.50/ 
cwt., to be delivered between January 1 and March 1, 1971, that 
a “down payment” of $2,500 was paid to complainant on account 
of that agreement, that the complainant’s lambs were not accepted 
and paid for, to the damage of complainant in the sum of $1,864.48. 


Al J. Altenhofen, president and general manager of respondent 
Central Montana Auction, testified that as a result of certain 
transactions in 1965 or 1966, respondent Reiser owed that corpora- 
tion many thousands of dollars, that in late August or early Sep- 
tember, 1970, both respondents made an agreement for the pur- 
pose of enabling Reiser to repay that debt. Resier would buy and 
sell lambs as a dealer, Central Montana Auction would advance 
money to pay for lambs bought by Reiser and receive what was 
paid for lambs sold by Reiser, and any profits which were made 
on such transactions would be divided, 75% to Reiser and 25% 
to Central Montana Auction, the latter to be credited to Reiser’s 
debt. Central Montana Auction gave Reiser a book of draft forms, 
to use to buy lambs, and it was arranged that any draft would be 
paid only if approved by an officer of Central Montana Auction. 
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There was some evidence that the two respondents also agreed 
that Central Montana Auction would be liable for 25% of any 
losses on such transactions, and that the two respondents had an 
agreement about selling lambs to feeders on condition that they 
would be repurchased at a certain price later, but this evidence 
was inconclusive. 


“It is unnecessary to define precisely the term ‘joint adventure’ 
but suffice it to say that it is an association of two or more persons 
to carry out a single business enterprise for profit... A joint 
adventure can exist only by agreement of the parties . . . The 
agreement may be found in the mutual acts and conduct of the 
parties . . . While courts do not treat joint adventure in all re- 
spects as identical with a partnership, it is so similar in its nature 
and in the contractural relations created thereby that the rights 
and liabilities as between the adventurers are governed practically 
by the same rules that govern partnerships.” Stricklin v. Parsons 
Stockyard Company, 388 P. 2d 824, 827 (Kan. 1964); see also 
C.J.S., Joint Adventures §§ 1, 2. 


“ The contract whereby two parties form a joint adventure] 
need not be express, but may be implied in whole or in part from 


the acts and conduct of the parties. ...” C.J.S., Joint Adventures 
§ 3. 


“Tt has been announced as a general rule that the law applicable 
to partnerships applies to questions arising between members of 
a joint adventure and third persons. In accordance with this rule, 
the law applicable is that of principal and agent with respect to 
matters within the scope of the joint enterprise, and in this regard 
the act of one joint adventurer in general binds his associates. 
...” C.J.S., Joint Adventures § 13. 


We have previously held that where one of two partners pur- 
chases livestock in commerce in behalf of the partnership, both 
partners are jointly and severally liable for the price thereof and 
can be so held in a reparation proceeding such as this one. L. W. 
Gardner Co. v. Chlarson et al., 27 A.D. 1495 (1968). 


It is undisputed that on or about October 17, 1970, respondent 
Reiser sold some lambs to complainant Henrichs, and at or about 
the same time made a written agreement that respondent Central 
Montana Auction would buy 2,500 lambs from Henrichs at a price 
of $26.50/cwt., to be delivered between January 1 and March 1, 
1971, and that a “down payment” of $2,500 would be paid on ac- 
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count of this purchase. It is further undisputed that at the same 
time, Reiser gave Henrichs a draft on Central Montana Auction 
in the amount of $2,500, payable to Henrichs, and that Central 
Montana Auction later honored that draft after approval by one of 
its officers. It is further undisputed that under that purchase 
agreement the lambs were to be weighed with a 3% shrink, that 
is, that the $26.50 price was to be based on 97% of their actual 
live weight, at a scale near Powell, Wyoming. 


Complainant’s understanding of the arrangement was that re- 
spondents were selling lambs to complainant with a promise to 
repurchase them later after they had been fed by complainant, 
complainant’s profit or loss to depend on the amount of weight 
the lambs gained or lost while he fed them. 


It was disputed whether respondents had agreed between them- 
selves on such selling with agreements to repurchase. However, 
it is clear that Reiser was authorized to purchase lambs under 
his agreement with Central Montana Auction, and that when the 
latter honored the draft for the $2,500.00 down payment, it under- 
stood that it was making a down payment on an agreement to 
purchase lambs, and that the lambs purchased were to be de- 
livered at a later date. Thus, the refusal to accept and pay for 
the lambs constituted an unjust practice in violation of the Act, 
on the basis of which reparation may be awarded. The measure 
of complainant’s damages is the difference between the price 
agreed upon between complainant and respondents, and the 
market price at the time and place for purchase by respondents, 
plus incidental damages caused by respondents’ wrongful refusal 
to accept and pay for the lambs. J. H. Duesbury v. Moog & Green- 
wald et al., 3 A.D. 871, 4 A.D. 292 (1945) ; Manning v. Burley, 30 
A.D. 1863 (1971). 


In mid January, 1971, complainant notified both respondents by 
phone and in person that his lambs were ready for delivery under 
the agreement. Complainant was at first assured that his lambs 
would be accepted and paid for but, later having reason to doubt 
this, sent a letter to Central Montana Auction stating in sub- 
stance that the lambs were “past ready for delivery” and that if 
respondents did not accept and pay for them by February 18, 
1971, he would sell them and hold respondents liable for damages 
if any. After the letter was sent, complainant phoned the presi- 
dent of respondent Central Montana Auction and tried without 
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success to obtain a commitment that the lambs would be accepted 
and paid for. 


On February 12, 1971, complainant sold 1,720 of the lambs else- 
where. It was not disputed that the price at which he sold them 
was market price. They weighed a total (after 3% shrink) of 
158,503 Ibs. on a scale near Powell, Wyoming, and brought a price 
of $24.10/cwt., or $38,199.22. If respondents had bought them 
and they were weighed at the same place and time, at $26.50/cwt. 
they would have brought $42,003.30. The difference between 
$38,199.22 and $42,003.30 is $3,804.08. 


On February 13, 1971, complainant sold the rest of his lambs 
elsewhere. It was not disputed that he sold them for market 
price. They numbered 578, weighed a total of 56,040 Ibs. and 
brought a price of $25.50/cwt. with no shrink, or $14,290.20. If 
respondents had bought them and they were weighed at the same 
place and time, they would have had a net weight after 3% shrink 
of 54,358.8 lIbs., and at $26.50/cwt. they would have brought 
$14,405.08. The difference between $14,405.08 and $14,290.20 is 
$114.88. 


The total of $3,804.08 plus $114.88 is $3,918.96. Complainant, 


having received the $2,500.00 “down payment” from Central 
Montana Auction, sustained damages of $1,418.96. No other 
damages having been alleged in the complaint or proven, we do 
not consider whether complainant is entitled to them. 


ORDER 


Within 30 days from the date of this order, respondents Central 
Montana Auction and Donald D. Reiser shall jointly and severally 
pay to complainant B. L. Henrichs the sum of $1,418.96 together 
with interest thereon at the rate of 8% per annum from April 1, 
1971 until paid. 


Copies hereof shall be served on the parties. 


(No. 14,941) 


ORIN OTTO v. CENTRAL MONTANA AUCTION and DONALD D. REISER. 
P&S Docket No. 4526. Decided January 8, 1973. 


Agreement to purchase—Failure to honor—Damages 
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Where respondents failed to honor their agreement by refusing to accept 
and pay for the lambs in issue, in violation of the Act, respondents 
are liable to complainant for damages, after deduction of the $500- 
down payment, in the amount of $202.90. 

J. D. Fitzstephens, Cody, Wyoming, for complainant. 

C. T. “Tad” Sanders, Kansas City, Missouri, for respondent Central 
Montana Auction. 

Respondent Donald D. Reiser, pro se. 

Alton G. Gaskill, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by the filing of a complaint on March 19, 1971. 
An amended complaint was filed on April 26, 1971. 


By such amended compaint, the complainant seeks reparation 
in the amount of $558.50 from the respondents Central Montana 
Auction and Donald D. Reiser alleging that Central through Reiser 


contracted to purchase 450 head of lambs at $28.00 per cwt. after 
3% shrink in accordance with a contract to that effect but that 
Central and Reiser failed to purchase such lambs necessitating 
the sale to others by complainant with the resulting loss of $558.50 
arrived at after applying a down payment of $500.00 received 
under the contract. 


Copies of the complaint and of the investigative report pre- 
pared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40), were served on the re- 
spondents on July 12, 1971. A copy of the investigative report 
was served on complaniant on or before July 15, 1971. 


At the respective times of service of the copies of the com- 
plaint and the investigative report, respondents were each notified 
that an answer thereto should be filed within 20 days after such 
service and that failure to file an answer would be deemed an 
admission of the allegations contained in the complaint, and the 
case file would be forwarded to the Office of the Secretary for the 
issuance of a default order without oral hearing, as provided in 
section 202.41(d) of the rules of practice (9 CFR 202.41(d)). 
No answer was filed by respondent Donald D. Reiser. 
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Respondent Central Montana Auction filed an answer on July 
26, 1971 in which it denied liability to the complainant and re- 
quested an oral hearing. 


An oral hearing in this and four other such proceedings against 
the same respondents, was held at Cody, Wyoming, on December 
7, 1971 before Alton G. Gaskill of the Office of the General Counsel 
of this Department. The complainant was represented by J. D. 
Fitzstephens, Esq., of Cody, Wyoming. The respondent Central 
Montana Auction was represented by C. T. “Tad” Sanders, Esq., 
of Kansas City, Missouri, and Charles F. Maris, Esq., of Roundup, 
Montana. Six witnesses testified. The parties filed proposed find- 
ings of fact and conclusions. 


FINDINGS OF FACT 


1. Complainant Orin Otto at all times material herein farmed 
and fed lambs near Powell, Wyoming. 


2. Respondent Central Montana Auction, a corporation, at all 
times material herein engaged as a dealer, buying and selling 
livestock for its own account, and as a market agency, selling 
livestock on commission, in commerce, operating on Central Mon- 
tana Auction, a posted stockyard subject to the Act, and was so 
registered under the Act with the Secretary of Agriculture. 


8. Respondent Donald D. Reiser at all times material herein 
was doing business as D & R Livestock Company, and engaged 
as a dealer, buying and selling livestock for his own account in 
commerce, with his principal place of business at Belgrade, Mon- 
tana, and was so registered under the Act with the Secretary of 
Agriculture. 


4. On or about October 17, 1970, respondents as joint adven- 
turers made an agreement with complainant to buy 450 lambs 
from complainant at a price of $28.00/cwt., based on a weight 
equal to 97% of their actual live weight, to be delivered between 
January 1 and March 1, 1971, and respondents paid $500.00 to 
complainant as down payment or earnest money on the agreement. 


5. Shortly after January 23, 1971, complainant, having reason 
to believe that respondent’s intended to break that agreemant, 
gave respondents written notice that he would assume this if they 
did not accept and pay for his lambs by noon on February 2, 1971. 
Complainant received no response to this notice. 
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6. On February 2, 1971, the market price of complainant’s 
lambs, 438 in number, was $702.90 less than he would have re- 
ceived for them had respondents honored that agreement. 


7. The amended complaint was filed within 90 days of the ac- 
cural of the cause of action alleged therein. 


CONCLUSIONS 


The failure of respondent Donald D. Reiser to file an answer, 
is deemed an admission of the facts alleged in the complaint (9 
CFR 202.41(c) and (d)). Thus respondent Reiser is deemed to 
have admitted that on or about October 17, 1970, acting as a dealer 
as defined in the Act and as a joint adventurer with respondent 
Central Montana Auction, he made an agreement to buy 450 lambs 
in commerce from complainant at a price of $28/cwt., to be de- 
livered between January 1 and March 1, 1971, that a “down pay- 
ment” of $500.00 was paid to complainant on account of that 
agreement, that the complainant’s lambs were not accepted and 
paid for, to the damage of complainant in the sum of $558.50. 


Al J. Altenhofen, president and general manager of respondent 
Central Montana Auction, testified that as a result of certain 
transactions in 1965 or 1966, respondent Reiser owed that corpora- 
tion many thousands of dollars, that in late August or early Sep- 
tember, 1970, both respondents made an agreement for the pur- 
pose of enabling Reiser to repay that debt. Reiser would buy and 
sell lambs as a dealer, Central Montana Auction would advance 
money to pay for lambs bought by Reiser and receive what was 
paid for lambs sold by Reiser, and any profits which were made 
on such transactions would be divided, 75% to Reiser and 25% to 
Central Montana Auction, the latter to be credited to Reiser’s 
debt. Central Montana Auction gave Reiser a book of draft forms, 
to use to buy lambs, and it was arranged that any draft would be 
paid only if approved by an officer of Central Montana Auction. 


There was some evidence that the two respondents also agreed 
that Central Montana Auction would be liable for 25% of any 
losses on such transactions, and that the two respondents had an 
agreement about selling lambs to feeders on condition that they 
would be repurchased at a certain price later, but this evidence 
was inconclusive. 


“It is unnecessary to define precisely the term ‘joint adventure’ 
but suffice it to say that it is an association of two or more persons 
to carry out a single business enterprise for profit. ... A joint 
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adventure can exist only by agreement of the parties. ... The 
agreement may be found in the mutual acts and conduct of the 
parties. ... While courts do not treat joint adventure in all re- 
spects as identical with a partnership, it is so similar in its nature 
and in the contractual relations created thereby that the rights 
and liabilities as between the adventurers are governed practically 
by the same rules that govern partnerships.” Stricklin v. Parsons 
Stockyard Company, 388 P. 2d 824, 827 (Kan., 1964); see also 
C.J.S., Joint Adventures §§ 1, 2. 


“(The contract whereby two parties form a joint adventure] 
need not be express, but may be implied in whole or in part from 
the acts and conduct of the parties... .” C.J.S., Joint Adventures 


§ 3. 


“It has been announced as a general rule that the law applicable 
to partnerships applies to questions arising between members of 
a joint adventure and third persons. In accordance with this rule, 
the law applicable is that of principal and agent with respect to 
matters within the scope of the joint enterprise, and in this regard 
the act of one joint adventurer in general binds his associates. .. .” 
C.J.S., Joint Adventures § 13. 


We have previously held that where one of two partners pur- 
chases livestock in commerce in behalf of the partnership, both 
partners are jointly and severally liable for the price thereof and 
can be so held in a reparation proceeding such as this one. L. W. 
Gardner Co. v. Chlarson et al., 27 A.D. 1495 (1968). 


It is undisputed that on or about October 17, 1970, respondent 
Reiser sold some lambs to complainant Otto, and at or about the 
same time Reiser made a written agreement with complainant 
Otto that respondent Central Montana Auction would buy 450 
lambs from Otto at a price of $28.00/cwt., to be delivered between 
January 1 and March 1, 1971, and that a “down payment” of 
$500.00 would be paid on account of this purchase. It is further 
undisputed that at the same time, Reiser drew a draft on Central 
Montana Auction in the amount of $500.00, payable to Otto, and 
that Central Montana Auction later honored that draft after 
approval by one of its officers. It is further undisputed that under 
that agreement the lambs were to be weighed with a 3% shrink, 
that is, that the $28.00 price was to be based on 97% of their 
actual live weight. 
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Complainant’s understanding of the arrangement was that re- 
spondents were selling lambs to complainant with a promise to 
repurchase them later after they had been fed by complainant, 
complainant’s profit or loss to depend on the amount of weight 
the lambs gained or lost while he fed them. 


It was disputed whether respondents had agreed between them- 
selves on such selling with agreements to repurchase. However, 
it is clear that Reiser was authorized to purchase lambs under 
his agreement with Central Montana Auction, and that when the 
latter honored the draft for the $500.00 down payment, it under- 
stood that it was making a down payment on an agreement to 
purchase lambs, and that the lambs purchased were to be delivered 
at a later date. Thus, the refusal to accept and pay for the lambs 
constituted an unjust practice in violation of the Act, on the basis 
of which reparation may be awarded. The measure of complain- 
ant’s damages is the difference between the price agreed upon 
between complainant and respondents, and the market price at 
the time and place for purchase by respondents, plus incidental 
damages caused by respondents’ wrongful refusal to accept and 
pay for the lambs. J. H. Duesbury v. Moog & Greenwald et al., 3 
A.D. 871, 4 A.D. 292 (1945); Manning v. Burley, 30 A.D. 1863 
(1971). 


Early in January, 1971, complainant notified Central Montana 
Auction by phone that his lambs were ready for delivery under the 
agreement. On or about January 23, 1971, complainant attended 
a meeting in a bank at Powell, Wyoming, with officers of Central 
Montana Auction. Complainant received no assurance that his 
lambs would be accepted and paid for and, having reason to doubt 
this, sent a letter to Central Montana Auction stating in substance 
that the lambs were ready for delivery, that their market value 
would decline as they gained more weight, and that if respondents 
did not accept and pay for the lambs by noon on February 2, 
1971, he would assume that respondents intended to break the 
October 17, 1970 agreement. Complainant received no response 
to this. 


On February 3, 1971, complainant sold his lambs elsewhere. It 
was not disputed that the price at which he sold them was market 
price. They numbered 438, weighed a total of 42,340 lbs., and 
brought a price of $25.50/cewt. with no shrink, or $10,796.70. 
If respondents had bought them and they were weighed at the 
same place and time, they would have had a net weight after 3% 
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shrink of 41,070 lbs. and at $28.00/cwt. they would have brought 
$11,499.60. The difference between $11,499.60 and $10,796.70 is 
$702.90. Complainant, having received the $500.00 “down pay- 
ment” from Central Montana Auction, sustained damages of 
$202.90. No other damages having been alleged in the complaint 
or proven, we do not consider whether complainant is entitled to 
them. 


ORDER 


Within 30 days from the date of this order, respondents Cen- 
tral Montana Auction and Donald D. Reiser shall jointly and 
severally pay to complainant Orin Otto the sum of $202.90 to- 
gether with interest thereon at the rate of 8% per annum from 
April 1, 1971 until paid. 


Copies hereof shall be served on the parties. 


(No. 14,942) 


In re LEAL’S PACKING COMPANY. P&S Docket No. 4665. Decided 
January 19, 1973. 


Accounts ond records—Insufficient funds checks or 
drafts—Failure to pay when due—Cease and desist 


Where respondent violated the Act and the regulations as found herein, 
respondent is ordered to cease from such violations. 


Tomas E. Bundy, for complainant. 
H. H. Rankin, Jr., McAllen, Texas, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.). The Recommended Deci- 
sion of the Administrative Law Judge was filed on December 21, 
1972, and no exceptions thereto were filed. The Recommended 
Decision and Order is adopted as the final Decision and Order 
herein. 
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ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
Respondent failed to file an answer to the complaint served on 
June 26, 1972 wherein respondent in connection with its opera- 
tions as a packer was charged with failure to pay when due the 
full purchase price of livestock purchased in commerce and is- 
suing checks in purported payment for livestock purchased in 
commerce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they were drawn to pay such 
checks or drafts when presented for payment. 


On July 19, 1972 respondent was granted an extension of time 
until September 18, 1972 within which to file an answer to the 
complaint. On September 14, 1972 respondent was granted a 
further extension of time until October 16, 1972 within which to 
file an answer. Respondent has filed nothing. 


Accordingly, pursuant to the provisions of Subsections (b) and 
(c) of Section 202.9 of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act, such failure to file 
an answer constitutes an admission of the allegations in the com- 
plaint and a waiver of hearing respectively. 


The Administrative Law Judge to whom this proceeding has 
been assigned issues the following proposed Findings of Fact 
and Conclusions without further investigation or hearing. 


PROPOSED FINDINGS OF FACT 


1. Leal’s Packing Company, the respondent herein, is a Texas 
corporation whose address is Box 743, Mission, Texas. At all 
times material herein respondent was engaged in the business 
of buying livestock in commerce for purposes of slaughter and 
was a packer within the meaning and subject to the provisions 
of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in transactions set forth below, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 
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Date of No. of Purchase Date Paid 

Purchase Head Price in. Full Payee 

7-29-71 55 10,041.70 8-31-71 Cattlemen’s Exchange 
Edinburg, Texas 


9-2-71 76 15,219.40 10-8-71 
9-9-71 84 10,734.99 10-20-71 
9-16-71 3,258.52 10-20-71 
9-23-71 12,814,28 11-2-71 
11-11-71 12,488.12 12-29-71 
12-9-71 14,961.73 1-17-72 
1-3-72 11,689.07 2-17-72 
2-17-72 15,271.79 3-17-72 
3-2-72 6,963.84 4-3-72 


3. Respondent, in connection with its operations as a packer, 
on or about the dates and in transactions set forth below, pur- 
chased livestock in commerce and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which 
they were drawn because respondent did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of No. of Date of Amount of Date Paid Payee 

Purchase Head Check Check in Full 

7-29-71 55 7-29-71 10,041.70 8-31-71 Cattlemen’s Exchange, 
Edinburg, Texas 

9-2-71 76 9-2-71 15,219.40 10-8-71 ™ 

9-9-71 84 9-11-71 10,734.99 10-20-71 ‘ 

9-16-71 24 9-16-71 3,258.52 10-20-71 ¥ 

9-23-71 97 9-23-71 12,814.28 11-2-71 Cattlemen’s Exchange, 
Edinburg, Texas 

11-11-71 74 11-15-71 12,488.12 12-29-71 ni 

12-9-71 98 12-9-71 14,961.73 1-17-72 

1-13-72 50 1-31-72 11,689.07 2-17-72 

2-17-72 80 2-17-72 15,271.79 8-17-72 

3-2-72 30 3-2-72 6,963.84 4-3-72 


4. Respondent, in connection with its business as a packer, 
failed to keep all checks issued in purported payment for livestock 
which were returned because respondent did not have sufficient 
funds on deposit in the bank account upon which such checks 
were drawn. 


PROPOSED CONCLUSIONS 


By reason of the facts described above, respondent has violated 
Section 401 of the Act (7 U.S.C. 221) and has engaged in unfair 
practices in commerce, in violation of Section 202(a) of the Act 
(7 U.S.C. 192(a)) and Section 201.43(b) of the Regulations (9 
CFR 201.48 (b)). 
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PROPOSED ORDER 


On November 7, 1972 the complainant herein filed a recommen- 
dation for entry of an order which has been adopted by the 
Administrative Law Judge. Accordingly, it is recommended that 
the following order issue: 


Respondent, its officers, directors, agents and employees, 
directly or through any corporate or other device, in con- 
nection with respondent’s operations as a packer, shall cease 
and desist from: 


1. Issuing checks or drafts in purported payment for 
livestock purchased in commerce without having and 
maintaining sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks or 
drafts when presented for payment; and 


2. Failing to pay when due, the full purchase price of 
livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in 
its business as a packer subject to the Act, including: (a) a 
record of all checks issued in payment for livestock, and (b) 
copies of all insufficient funds checks issued in purported 
payment for livestock. 


Copies hereof shall be served upon the parties and shall become 
effective on the 10th day after it is served upon respondent. 


(No. 14,943) 


In re FRISCO PACKING Co., INC. P&S Docket No. 4722. Decided 
January 22, 1973. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act with respect to financial requirements, failure 
to pay when due, and the issuance of insufficient funds checks or drafts. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on December 11, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondent with violations of 
the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an answer on January 11, 1973, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the rules of practice 
and consents to the issuance of a specified order, with findings of 
fact and conclusions, for the purpose of this proceeding only based 
on the allegations contained in the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Frisco Packing Company, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at 744 South Walnut, Oklahoma City, Oklahoma. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for the 
purpose of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. (a) Respondent, in connection with its operations as a pack- 
er, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the 
full purchase price of such livestock. 


Date of No. of Purchase 

Purchase Head Price Purchased at or From 

February 7-15 193 $40,435.50 David Duffy, Oklahoma City, Okla. 

April 9 94 27,355.43 Hitch Ranch, Guymon Okla. 

April 11 96 28,021.08 ry 4 - - 

April 12 49 13,796.64 

April 13 03 829.80 

April 18 01 349.18 

July 12 61 14,070.88 Pryor Livestock Commission Co. 
Pryor, Oklahoma 

July 12 135 45,442.58 Don Leonard 
Levelland, Texas 
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Date of No. of Purchase 

Purchase Head Price Purchased at or From 

July 19 24,010.42 Heaton Cattle Company 
Pampa, Texas 

July 19 5,398.61 Heaton Cattle Company 

July 20 30,105.43 " " 

July 14,613.53 

July 14,925.62 

July 14,088.55 

July 14,386.87 

July 21,332.27 G and M Cattle Company 
Morrison, Oklahoma 

July 7,343.41 og " - 

July 2,505.29 

July 4,698.49 

July 11,765.39 

July 3,115.88 

July 4,288.04 

July 23 28,643.43 Minos, Inc. 
Amarillo, Texas 

July 24 14,352.99 - " 

August 1 26,523.86 

August 3 26,310.55 

August 2 8,088.35 Pryor Livestock Commission 
Company, Pryor, Oklahoma 


As of August 31, 1972, there remained unpaid a total of 
$328,614.68 for such livestock purchases. 


3. Respondent during the period from June 1, 1972, to August 
8, 1972, in connection with its operations as a packer, purchased 
livestock in commerce while its current liabilities exceeded its 
current assets and in connection with the transactions during such 
period, as set forth in paragraph II above, failed to pay for the 
livestock at the time of purchase. 


4. Respondent, during 1972, purchased meat in commerce on 
open accounts from the seller listed below and in connection with 
such purchases has failed to pay, when due, the full purchase price 
for such meat. As of August 31, 1972, there remained unpaid a 
total of $38,402.39 for such meat purchases. 


Seller Amount Unpaid 
Thies Packing Company, Inc. $38,402.39 
Great Bend, Kansas 


5. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, pur- 
chased livestock in commerce, and in purported payment therefor 
issued checks or drafts which were returned unpaid by the bank 





160 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 157 


upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
or drafts were drawn. 


Date of Date of No. of Purchased At Amount of 

Purchase Check Head or From of Check 

1972 1972 

April 9-18 July 31 248 Hitch Ranch $10,000.00 
Guymon, Okla. 

July July 27 61 Pryor LS Comm. $14,070.88 
Co., Pryor, Okla. 

July July 19 Don Leonard 45,442.58 
Levelland, Texas 

July July 24 Heaton Cattle Co. 35,504.04 

Pampa, Texas 

July July 27 75 r © e 24,010.42 

July July 27 50 14,613.58 

July July 27 46 14,925.62 

July August 1 45 14,088.55 

July August 1 45 14,386.87 

July July 27 49 Minos, Inc. 14,352.99 

Amarillo, Texas 
July July 27 98 . 28,643.43 


CONCLUSIONS 


By reason of the facts set forth, supra, respondent has wilfully 
violated section 202(a) of the Act (7 U.S.C. 192(a)) and section 
201.43(b) of the Regulations (9 CFR 201.438(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from: (1) issuing checks or drafts in payment for 
livestock purchased in commerce without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks or drafts when presented for pay- 
ment; (2) failing to pay, when due, the full purchase price of 
livestock and meats purchased in commerce; and (3) purchasing 
livestock in commerce while respondent’s current liabilities exceed 
its current assets unless respondent pays the full purchase price of 
the livestock at the time of purchase. 
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This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies thereof shall be served upon 
the parties. 


(No. 14,944) 


In re L & B MEAT COMPANY, INC., a corporation, d/b/a JOHNSON 
MEAT COMPANY, and WALTER BRADY, an individual. P&S 
Docket No, 4720. Decided January 26, 1973. 


Consent Order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and the regulations with re- 
spect to financial requirements and failure to pay when due. 


Hugh A. Stowe, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on December 4, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 


have violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


On December 29, 1972, respondents filed an answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations and consent to the is- 
suance of a specified order containing findings of facts and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the cease and desist order consented 
to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) L & B Meat Company, Inc., d/b/a Johnson Meat Com- 
pany, hereinafter referred to as respondent Johnson Meat, is a 
corporation with its principal place of business located at 23250 
Maffei Road, Sonoma, California 95476. 
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(b) Respondent Johnson Meat is, and at all times material 
herein was, engaged in the business of buying livestock in com- 
merce for purposes of slaughter. 


(c) Respondent Johnson Meat is, and at all times material 
herein was, a packer within the meaning and subject to the pro- 
visions of the Act. 


(d) Respondent Johnson Meat, on or about August 21, 1959, 
issued 67 shares of stock to Walter Brady and 133 shares to 
Richard Locke. On or about February 5, 1960, the 133 shares of 
stock owned by Richard Locke were transferred to Walter Brady. 
Walter Brady is, and at all times from on or about February 5, 
1960, has been, sole owner of Johnson Meat. 


(e) Respondent Walter Brady, hereinafter referred to as 
respondent Brady, is an individual who resides at 180 El Riterio, 
Sonoma, California 95476. 


(f) Respondent Brady is, and at all times material herein 
was, president and manager of respondent Johnson Meat and in 
complete charge of the operations of said respondent, and does 
now and did at all times material herein formulate, direct and 
control the policies, practices and activities of said respondent, 
including the placing of orders for livestock for respondent John- 
son Meat’s packer operations. 


2. Respondent Johnson Meat, under the direction, control and 
management of respondent Brady, on or about the dates and in the 
transactions set forth in paragraph II of the complaint, in con- 
nection with its operations as a packer in commerce, purchased 
livestock for slaughter and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent Johnson Meat did not have suffi- 
cient funds on deposit in the account upon which such checks 
were drawn. 


3. Respondent Johnson Meat, under the direction, control and 
management of respondent Brady, in connection with its opera- 
tions as a packer, in commerce, on or about the dates and in the 
transactions set forth in paragraph II and III of the complaint, 
and in other transactions at divers other times during the period 
from April 3, 1972 through June 28, 1972, purchased livestock 
for slaughter and failed to pay, when due, the full purchase price 
of such livestock. 
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4. Respondent Johnson Meat, under the direction, control and 
management of respondent Brady, permitted Tony G. Brazil, who 
is registered with the Secretary of Agriculture as a dealer and 
as a market agency buying on commission under the Act, to 
finance the packer operations of respondent Johnson Meat from 
June 20, 1969 to the present date, in that on that date Tony G. 
Brazil loaned respondent Johnson Meat a time certificate of de- 
posit in the amount of $100,000.00. Respondent Johnson pledged 
said certificate of deposit as collateral to secure a bank loan in the 
amount of $75,000.00 on or about October 30, 1969, of which 
$55,000.00 remained outstanding as of July 20, 1972. On July 15, 
1971, Tony G. Brazil loaned Johnson Meat $15,000.00 which 
amount remained unpaid as of July 20, 1972. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondents have engaged in unfair practices, in commerce, in 
violation of section 202(a) of the Act (7 U.S.C. 192(a)), and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ents have engaged in unfair practices, in commerce, in violation of 
section 202(a) of the Act (7 U.S.C. 192(a)), and section 
201.68(b) of the regulations (9 CFR 201.68(b)). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent L & B Meat Company, Inc., d/b/a Johnson Meat 
Company, its officers, directors, agents and employees, directly or 
through any corporate or other device in connection with its 
operations as a packer, and Walter Brady, as an individual, or as 
an officer, agent, or employee of L & B Meat Company, Inc., d/b/a 
Johnson Meat Company, directly or through any corporate or 
other device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts when presented for payment; 
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2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; and 


3. Permitting any person or persons engaged in the business 
of a dealer or market agency, in commence, or owners, officers, 
agents or employees of such dealer or market agency, to finance 
respondents packer operations. 


The order shall become effective on the first day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 14,945) 


C. B. FARMS v. CENTRAL MONTANA AUCTION and DONALD D. 
REISER. P&S Docket No. 4535. Decided January 29, 1973. 


Agreement to purchase—Failure to honor—Damages 


Where respondents failed to honor their agreement by refusing to accept 
and pay for the lambs in issue, in violation of the Act, respondents 
are liable to complainant for damages in the amount of $9,803.93. 


Counterclaim—Dismissal 


Where the counterclaim herein is without merit, the counterclaim is 
dismissed. 


J. D. Fitzstephens, Cody, Wyoming, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent Central Montana. 
Respondent Donald D. Reiser, pro se. 
Alton G. Gaskill, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by the filing of a complaint against both respond- 
ents on March 19, 1971. An amended complaint was filed on 
April 27, 1971. 


By such amended complaint, the complainant seeks reparation 
in the amount of $35,369.21 from the respondents Central Mon- 
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tana Auction and Donald D. Reiser alleging that Central through 
Reiser contracted to purchase 3,500 head of lambs from complain- 
ant at $26.50 per cwt. net weight after 3% shrink in accordance 
with a contract to that effect but that Central and Reiser failed 
to purchase such lambs other than some transactions in November 
1970 involving 1,234 lambs for which a settlement remains in 
dispute and that the balance under the 3,500 head commitment 
was not fulfilled for purchase necessitating the sale to others by 
complainant with the resulting loss which it computes in the 
amount of $35,369.21. 


Copies of the complaint and of the investigative report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to section 202.40 of the 
rules of practice (9 CFR 202.40), were served on the respondents 
on July 26 and 29, 1971. A copy of the investigative report was 
served on the complainant on July 24, 1971. 


At the respective times of service of the copies of the complaint 
and the investigative report, respondents were each notified that 
an answer thereto should be filed within 20 days after such service 
and that failure to file an answer would be deemed an admission 


of the allegations contained in the complaint, and the case file 
would be forwarded to the Office of the Secretary for the issuance 
of a default order without oral hearing, as provided in section 
202.41 (d) of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Donald D. Reiser. 


The respondent Central Montana Auction timely filed an answer 
in which it denied liability to the complainant and requested an 
oral hearing. That respondent later counterclaimed $6,080.58. 


An oral hearing in this and four other such proceedings against 
the same respondents, was held at Cody, Wyoming, on December 
7, 1971 before Alton G. Gaskill of the Office of the General Counsel 
of this Department. The complainant was represented by J. D. 
Fitzstephens, Esq., of Cody, Wyoming. The respondent Central 
Montana Auction was represented by C. T. “Tad” Sanders, Esq. 
of Kansas City, Missouri and Charles F. Maris, Esq. of Roundup, 
Montana. Six witnesses testified. The parties filed proposed find- 
ings of fact and conclusions. 


FINDINGS OF FACT 


1. Complainant C. B. Farms, a corporation, at all times material 
herein farmed and fed livestock near Powell, Wyoming. 
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2. Respondent Central Montana Auction, a corporation, at all 
times material herein engaged as a dealer, buying and selling live- 
stock for its own account, and as a market agency; selling livestock 
on commission, in commerce, operating on Central Montana Auc- 
tion, a posted stockyard subject to the Act, and was so registered 
under the Act with the Secretary of Agriculture. 


8. Respondent Donald D. Reiser at all times material herein 
was doing business as D & R Livestock Company, and engaged as 
a dealer, buying and selling livestock for his own account in com- 
merce, with his principal place of business at Belgrade, Montana, 
and was so registered under the Act with the Secretary of Agri- 
culture. 


4. On or about October 17, 1970, respondents as joint adven- 
turers made an agreement with complainant to buy 3,500 lambs 
from complainant at a price of $26.50 per cwt. based on a weight 
equal to 97% of their actual live weight, at a scale near Powell, 
Wyoming, to be delivered between December 1, 1970 and March 
1, 1971, and respondents paid $3,500.00 to complainant as down 
payment or earnest money on the agreement. 


5. More than 90 days before the date of filing of the complaint, 
complainant delivered 1,249 lambs to respondents, and respond- 
ents paid $24,676.50 less than was agreed upon for them, and 
failed and refused to pay any more for them. 


6. Respondents refused to accept and pay for any more of 
complainant’s lambs. At the respective times within 90 days be- 
fore the date of filing of the complaint, for delivery of the re- 
maining 2,251 lambs covered by the agreement of October 17, 
1970, the market price of those 2,251 lambs was $9,803.93 less 
than complainant would have received for them if respondents 
had honored that agreement. 


CONCLUSIONS 


The failure of respondent Donald D. Reiser to file an answer, 
is deemed an admission of the facts alleged in the complaint (9 
CFR 202.41(c) and (d)). Thus respondent Reiser is deemed to 
have admitted that on or about October 17, 1970, acting as a 
dealer as defined in the Act and as a joint adventurer with re- 
spondent Central Montana Auction, he made an agreement to buy 
3,500 lambs in commerce from complainant at a price of $26.50/ 
ewt., to be delivered between December 1, 1970 and March 1, 1971, 
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that a “down payment” of $3,500 was paid to complainant on 
account of that agreement, that the complainant’s lambs were not 
accepted and paid for, to the damage of complainant in the sum 
of $35,369.21. 


Al J. Altenhofen, president and general manager of respondent 
Central Montana Auction, testified that as a result of certain 
transactions in 1965 or 1966, respondent Reiser owed that corpo- 
ration many thousands of dollars, that in late August or early Sep- 
tember, 1970, both respondents made an agreement for the pur- 
pose of enabling Reiser to repay that debt. Reiser would buy and 
sell lambs as a dealer, Central Montana Auction would advance 
money to pay for lambs bought by Reiser and receive what was 
paid for lambs sold by Reiser, and any profits which were made 
on such transactions would be divided, 75% to Reiser and 25% 
to Central Montana Auction, the latter to be credited to Reiser’s 
debt. Central Montana Auction gave Reiser a book of draft forms, 
to use to buy lambs, and it was arranged that any draft would 
be paid only if approved by an officer of Central Montana Auction. 


There was some evidence that the two respondents also agreed 
that Central Montana Auction would be liable for 25% of any 
losses on such transactions, and that the two respondents had 
an agreement about selling lambs to feeders on condition that 
they would be repurchased at a certain price later, but this evi- 
dence was inconclusive. 


“It is unnecessary to define precisely the term ‘joint adventure’ 
but suffice it to say that it is an association of two or more per- 
sons to carry out a single business enterprise for profit.... A 
joint adventure can exist only by agreement of the parties... . 
The agreement may be found in the mutual acts and conduct of 
the parties. .. . While courts do not treat joint adventure in 
all respects as identical with a partnership, it is so similar in 
its nature and in the contractual relations created thereby that 
the rights and liabilities as between the adventurers are governed 
practically by the same rules that govern partnerships.” Stricklin 
v. Parsons Stockyard Company, 388 P. 2d 824, 827 (Kan., 1964) ; 
see also C.J.S., Joint Adventures §§ 1, 2. 


“(The contract whereby two parties form a joint adventure] 
need not be express, but may be implied in whole or in part from 
the acts and conduct of the parties... .” C.J.S., Joint Adventures 
§ 3. 
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“Tt has been announced as a general rule that the law applicable 
to partnerships applies to questions arising between members of 
a joint adventure and third persons. In accordance with this 
rule, the law applicable is that of principal and agent with 
respect to matters within the scope of the joint enterprise, and 
in this regard the act of one joint adventurer in general binds his 
associates... .” C.J.S., Joint Adventures § 13. 


We have previously held that where one of two partners pur- 
chases livestock in commerce in behalf of the partnership, both 
partners are jointly and severally liable for the price thereof 
and can be so held in a reparation proceeding such as this one. 
L. W. Gardner Co. v. Chlarson et al., 27 A.D. 1495 (1968). 


It is undisputed that on or about October 17, 1970, respondent 
Reiser sold some lambs to complainant C. B. Farms, and at or 
about the same time Reiser made a written agreement reciting 
that complainant “has sold to” respondent Central Montana Auc- 
tion 3,500 lambs at a price of $26.50 per cwt., to be delivered 
between December 1, 1970 and March 1, 1971. The written memo- 
randum of agreement recited that a “down payment” of $3,500 
would be paid on account of this purchase. It is further undis- 


puted that at the same time Reiser gave C. B. Farms a draft on 
Central Montana Auction in the amount of $3,500, payable to 
C. B. Farms’ president Coy Baker, and that Central Montana 
Auction later honored that draft after approval by one of its 
officers. The written memorandum of agreement also recited 
that the lambs were to be weighed with a 3% shrink, that is, that 
the $26.50 price was to be based on 97% of their actual live weight. 


Complainant’s understanding of the arrangement was that re- 
spondents were selling lambs to complainant with a promise to 
repurchase them plus some others, later, after they had been fed 
by complainant, complainant’s profit or loss to depend on the 
amount of weight the lambs gained or lost while he fed them. 


It was disputed whether respondents had agreed between them- 
selves on such selling with agreements to repurchase. However, 
it is clear that Reiser was authorized to purchase lambs under his 
agreement with Central Montana Auction, and that when the 
latter honored the draft for the $3,500 down payment, it under- 
stood that it was making a down payment on an agreement to 
purchase lambs, and that the lambs purchased were to be delivered 
at a later date. Thus, the refusal to accept and pay for the lambs 
constituted an unjust practice in violation of the Act, on the basis 
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of which reparation may be awarded. The measure of complain- 
ant’s damages is the difference between the price agreed upon 
between complainant and respondents, and the market price at 
the time and place for purchase by respondents, plus incidental 
damages caused by respondents’ wrongful refusal to accept and 
pay for the lambs. J. H. Duesbury v. Moog & Greenwald et al., 
8 A.D. 871, 4 A.D. 292 (1945) ; Manning v. Burley, 30 A.D. 1863 
(1971). 


On or about November 16, 1970, respondent Central Montana 
Auction drew a draft on complainant for $28,176.50 for 1,234 
lambs which complainant neither agreed to buy nor received. 
Complainant refused to honor that draft. The record does not 
show any reason why it should have honored it. 


On December 1, 1970, complainant delivered to a feed lot near 
Powell, Wyoming, for the account of respondents, 1,249 lambs of 
which 97% of the actual live weight at a scale at that feedlot, 
amounted to 129,272 pounds. Multiplying this weight figure by 
$26.50 per cwt. produces $34,257.08. Respondent Reiser gave 
complainant a draft on respondent Central Montana Auction for 
$33,057.08, or $1,200.00 less than $34,257.08, the $1,200.00 hav- 
ing been subtracted on account of down payment money previ- 
ously paid. The draft was dishonored by Central Montana Auction 
because complainant had refused to honor the $28,176.50 draft 
of November 16. 


On or about December 14, 1970, complainant gave an officer of 
Central Montana Auction a check for $28,176.50, Reiser having 
advised complainant’s president to do this in order to help 
Reiser adjust a misunderstanding between Reiser and Central 
Montana Auction about the 1,234 lambs for which the November 
16 draft had been drawn. Complainant’s president and Reiser 
agreed between themselves that the check of complainant for 
$28,176.50 would not be paid, and complainant’s president con- 
tacted the bank on which that check was drawn and stopped 
payment on that check. The record does not show any reason 
why complainant should not have stopped payment on that check. 


The same day, complainant received from Reiser a check for 
$28,176.50, signed by one Cooney, and complainant also received 
from an officer of Central Montana Auction, another check for 
$6,080.58, for a total of $34,257.08, the product as stated above, 
of the net live weight (after 3% shrink) of the 1,249 lambs which 
complainant had delivered to a feedlot for the account of respond- 
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ents, multiplied by $26.50 per cwt., but without subtracting any- 
thing on account of the down payment previously paid to com- 
plainant. The $6,080.58 check was paid but Cooney stopped pay- 
ment on his $28,176.50 check. Cooney’s reason for doing this 
was not made clear, though it was indicated that he received the 
1,234 lambs for which the November 16, 1970 draft was drawn, 
and refused to pay for them because he believed that Central 
Montana Auction owed him money on account of a previous 
transaction. 


On or about December 16, 1970, 1,226 of the 1,249 lambs in said 
feedlot were resold for a total of $27,326.60, checks in payment 
for which were made payable to complainant as well as respond- 
ents. As of the date of the oral hearing those checks had not been 
paid. The remaining 23 of the 1,249 lambs were not accounted 
for in the record. 


As a result of these transactions, respondents became indebted 
to complainant in the amount of $24,676.50 ($28,176.50 minus the 
$3,500.00 down payment). There is no merit to the counterclaim 


of respondent Central Montana Auction in the amount of 
$6,080.58. 


The complaint in this proceeding not having been filed until 
March 19, 1971, more than 90 days after the 1,249 lambs had been 
delivered, we are without jurisdiction to issue a reparation order 
based on these transactions. However, as will be made clear, it 
was necessary to discuss these transactions herein for the purpose 
of clarifying the issues arising out of the transactions which did 


take place within 90 days before the date of filing of the com- 
plaint. 


It was clear to complainant after these transactions that re- 
spondents would not accept and pay for any more of complainant’s 
lambs in accord with the October 17, 1970 agreement. 


On January 2, 1971, complainant sold 902 of its lambs else- 
where. It was not disputed that the price at which it sold them 
was market price. They weighed a total (after 3% shrink) of 
91,410 pounds on a scale near Powell, Wyoming, and brought a 
price of $20.50 per cwt., or $18,739.05. If respondents had bought 
them and they were weighed at the same place and time, at $26.50 
per cwt. they would have brought $24,223.65. The difference be- 
tween $18,739.05 and $24,223.65 is $5,484.60. 
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On January 12, 1971, complainant sold 1,284 of its lambs else- 
where. It was not disputed that the price at which it sold them 
was market price. They weighed a total of 113,851 pounds on a 
scale near Powell, Wyoming and brought a price of $22.00 per 
ewt., or $25,047.22. It respondents had bought them and they 
were weighed at the same place and time, they would have weighed 
a total (after 3% shrink) of 110,435.47 pounds and at $26.50 per 
cwt. they would have brought $29,265.40. The difference between 
$29,265.40 and $25,047.22 is $4,218.18. 


On March 6, 1971, complainant sold 535 of its lambs elsewhere. 
It was not disputed that the price at which it sold them was 
market price. They weighed a total of 54,995 pounds on a scale 
near Powell, Wyoming for an average weight of 103 pounds, and 
brought a total of $13,330.74, or an average amount of $24.92 
each. If respondents had bought 65 of them, the number which 
remained unsold, of the 3,500 covered by the agreement of October 
17, 1970, and their average weight was 103 pounds, the total 
weight of the 65 would have been 6,695 pounds. After 3% shrink 
the total weight of the 65 would have been 6,494.15 pounds. At 
$24.92 each of the 65 brought $1,619.80, and at $26.50 per cwt. 
they would have brought $1,720.95. The difference between 
$1,619.80 and $1,720.95 is $101.15. The total of $5,484.60 plus 
$4,218.18 plus $101.15 is $9,803.93. 


It would not be just to give respondents credit for the $3,500 
down payment, against this $9,803.93, since respondents were 
justly indebted to complainant for more than $3,500 as a result of 
the events in December, 1970, discussed above. No other damages 
having been alleged in the complaint or proven, we do not consider 
whether complainant is entitled to them. 


ORDER 


Within 30 days of the date of this order, respondents Central 
Montana Auction and Donald D. Reiser shall jointly and severally 
pay to complainant C. B. Farms the sum of $9,803.93 together 
with interest thereon at the rate of 8% per annum from May 1, 
1971 until paid. 


The counterclaim of respondent Central Montana Auction is 
hereby dismissed. 


Copies hereof shall be served on the parties. 
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(No. 14,946) 


In re DIXIE NATIONAL STOCKYARDS, INC. P&S Docket No. 4702. 
Decided January 29, 1973. 


Consent Order—Suspension 


Respondent has consented to the issuance of the Order herein, for violations 
of the Act and the regulations with respect to accounts and records, 
false and incorrect weights, and other violative actions as found 
herein, and respondent is suspended as a registrant under the Act for 
10 days. 


Darrold A. Dandy, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., and 
Leo Bearman, Jr., Memphis, Tenn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and suplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on October 12, 1972, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On January 22, 1973, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the order consented to by the 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Dixie National Stockyards, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at 1460 Warford Street, Memphis, Tennessee. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent, on or about the dates, and in the trans- 
actions set forth in paragraph II of the complaint, sold cattle, in 
commerce, to various purchasers at false and incorrect weights 
in that said cattle were sold, not on the basis of actual purchase 
weights, but were sold on the basis of computed purchase weights 
which were improperly determined, first, by adding a fixed amount 
of weight, approximately four and five tenths percent, to respond- 
ent’s “off truck’ weights, ascertained after the cattle were un- 
loaded and sorted by the respondent at its place of business, and 
second, by arbitrarily adding amounts of weight to such “com- 
puted” purchase weights. 


(b) Respondent charged and collected from the purchaser 
of said cattle on the basis of such false and incorrect weights. 


8. Respondent, in connection with the transactions referred to 
in paragraph II of the complaint, knowingly issued sales invoices 
to the purchasers of the livestock showing weights which were 
other than the actual weights and failed to appropriately explain 
on said sales invoices that the weights shown thereon were other 
than actual weights. 


4. Respondent, in connection with the transactions referred to 
in paragraph II of the complaint, in its accounting to the pur- 
chasers showed a profit figure which, in fact, was misleading and 
deceptive, in that, such profit figure was not respondent’s actual 
or entire profit in the transactions. 


5. Respondent, in connection with the transactions referred to 
in paragraph II of the complaint, failed to keep accounts and 
records which fully and correctly disclose all transactions involved 
in respondent’s business under the Act, in that respondent pre- 
pared and made a part of his accounts and records, buyer’s in- 
voices showing weights other than true and correct weights. 


CONCLUSIONS 


By reasons of the facts set forth in paragraphs 2, 3, 4 and 5 of 
the Findings of Fact, the respondent has wilfully violated sections 
312(a) and 401 of the Act (7 U.S.C. 213(a) and 221) and sections 
201.46 and 201.55 of the regulations (9 CFR 201.46 and 201.55). 
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Inasmuch as the respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


The sanction in this case is much less than I would impose in a 
litigated case involving these violations. However, as stated in 
In re Arthur N. Economou, CEA Docket No. 167, p. 186, fn. 120 
(Decision filed January 15, 1973): 


In a case where a consent order is agreed to by the parties, 
there is no record or argument to establish the basis for the 
sanction. It may seem less severe than appears warranted 
because of problems of proving the allegations of the com- 
plaint or because of mitigating circumstances not revealed 
to the * * * Judicial Officer. 


It goes without saying that “Consent orders issued without a 
hearing will be given no weight whatsoever in determining the 
sanction to be imposed in a litigated case.” In re Arthur N. Econo- 
mou, supra, p. 186, fn. 120. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection with 
respondent’s livestock operations as a dealer, in commerce, shall 
cease and desist from: 


1. Selling cattle on the basis of false and incorrect weights; 


2. Issuing, to the purchasers of livestock, sales invoices which 
show weights other than actual weights and which do not ap- 
propriately explain that the weights shown are other than actual 
weights; 


8. Issuing accountings to purchasers of livestock showing profit 
figures which are false and misleading in that the profit figure 
shown is not the entire profit. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business under the Act including, among other things, buyer’s 
invoices showing true and correct weights. 


Respondent is suspended as a registrant under the Act for a 
period of ten days commencing on February 2, 1973. 
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A copy of this consent order shall be served on each of the 
parties. 


(No. 14,947) 


MERL GIMMESON v. CENTRAL MONTANA AUCTION and DONALD D. 
REISER. P&S Docket No. 4537. Decided January 29, 1973. 


Agreement to purchase—Failure to honor—Damages 


Where respondents failed to honor their agreement by refusing to accept 
and pay for the lambs in issue, in violation of the Act, respondents 
are liable to complainant for damages, after deduction of the $1,500- 
down payment, in the amount of $2,200.62, and respondent Central 
Montana Auction is liable for an additional amount of $2,628.18. 


J. D. Fitzstephens, Cody, Wyoming, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., and 
Charles F. Maris, Roundup, Montana, for respondent Central Montana 
Auction 
Respondent Donald D. Reiser, pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by the filing of a complaint on March 19, 1971. 
An amended complaint was filed on April 27, 1971. 


By such amended complaint, the complainant seeks reparation 
in the amount of $5,760.00 from the respondents Central Montana 
Auction and Donald D. Reiser alleging that Central through Reiser 
contracted to purchase 1,500 head of lambs at $26.50 per cwt. net 
weight after 3% shrink in accordance with a contract to that 
effect but that Central and Reiser failed to purchase lambs neces- 
sitating the sale to others by complainant with the resulting loss 
of $5,760.00 arrived at after applying a down payment of $1,500.00 
received under the contract. 


Copies of the complaint and of the investigative report prepared 
by the Packers and Stockyards Administration of this Depart- 
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ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on the respond- 
ents on July 26 and 29, 1971. A copy of the investigative report 
was served on the complainant on July 24, 1971. 


At the respective times of service of the copies of the complaint 
and the investigative report, respondents were each notified that 
an answer thereto should be filed within 20 days after such service 
and the failure to file an answer would be deemed an admission 
of the allegations contained in the complaint, and the case file 
would be forwarded to the Office of the Secretary for the issuance 
of a refault order without oral hearing, as provided in section 
202.41(d) of the rules of practice (9 CFR 202.41(d)). No answer 
was filed by respondent Donald D. Reiser. 


The respondent Central Montana Auction timely filed an answer 
in which it denied liability to the complainant and requested an 
oral hearing. 


An oral hearing in this and four other such proceedings against 
the same respondents, was held at Cody, Wyoming, on December 
7, 1971 before Alton G. Gaskill of the Office of the General Counsel 
of this Department. The complainant was represented by J. D. 


Fitzstephens, Esq., of Cody, Wyoming. The respondent Central 
Montana Auction was represented by C. T. “Tad” Sanders, Esq., 
of Kansas City, Missouri, and Charles F. Maris, Esq., of Roundup, 
Montana. Six witnesses testified. The parties filed proposed find- 
ings of fact and conclusions. 


FINDINGS OF FACT 


1. Complainant Merl Gimmeson at all times material herein 
farmed and fed livestock near Powell, Wyoming. 


2. Respondent Central Montana Auction, a corporation, at all 
times material herein engaged as a dealer, buying and selling live- 
stock for its own account, and as a market agency, selling livestock 
on commission, in commerce, operating on Central Montana 
Auction, a posted stockyard subject to the Act, and was so regis- 
tered under the Act with the Secretary of Agriculture. 


8. Respondent Donald D. Reiser at all times material herein 
was doing business as D & R Livestock Company, and engaged as 
a dealer, buying and selling livestock for his own account in com- 
merce, with his principal place of business at Belgrade, Montana, 
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and was so registered under the Act with the Secretary of Agri- 
culture. 


4. On or about October 19, 1970, respondents as joint adven- 
turers made an agreement with complainant to buy 1,500 lambs 
from complainant at a price of $26.50 per cwt., based on a weight 
equal to 97% of their actual live weight. It was orally agreed that 
the 400 heaviest lambs would be delivered on or about December 1, 
1970, and that the balance would be delivered when complainant’s 
feed was exhausted, which was expected to occur between January 
1 and March 1, 1971. Respondents paid $1,500.00 to complainant 
as down payment or earnest money on the agreement. 


5. After December 1, 1970, complainant tried numerous times 
without success to persuade respondents to accept and pay for 
the lambs. 


6. At the respective times for delivery of complainant’s lambs 
to respondents, the market price of the first 1,500 of the lambs to 
be sold, was $6,324.94 less than complainant would have received 
for them had respondents honored that agreement. 


7. The complaint against respondent Central Montana Auction 


was filed within 90 days of accrual of the cause of action alleged 
therein and the amended complaint, naming Donald D. Reiser as 
a respondent, was filed within 90 days of part of the cause of 
action alleged therein. 


CONCLUSIONS 


The failure of respondent Donald D. Reiser to file an answer, 
is deemed an admission of the facts alleged in the complaint (9 
CFR 202.41(c) and (d)). Thus respondent Reiser is deemed to 
have admitted that on or about October 19, 1970, acting as a 
dealer as defined in the Act and as a joint adventurer with re- 
spondent Central Montana Auction, he made an agreement to buy 
1,500 lambs in commerce from complainant at a price of $26.50/ 
ewt., that a “down payment” of $1,500 was paid to complainant 
on account of that agreement, that the complainant’s lambs were 
not accepted and paid for, to the damage of complainant in the 
sum of $5,760. 


Al J. Altenhofen, president and general manager of respondent 
Central Montana Auction, testified that as a result of certain 
transactions in 1965 or 1966, respondent Reiser owed that corpo- 
ration many thousands of dollars, that in late August or early Sep- 
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tember, 1970, both respondents made an agreement for the pur- 
pose of enabling Reiser to repay that debt. Reiser would buy and 
sell lambs as a dealer, Central Montana Auction would advance 
money to pay for lambs bought by Reiser and receive what was 
paid for lambs sold by Reiser, and any profits which were 
made on such transactions would be divided, 75% to Reiser and 
25% to Central Montana Auction, the latter to be credited to 
Reiser’s debt. Central Montana Auction gave Reiser a book of 
draft forms, to use to buy lambs, and it was arranged that any 
draft would be paid only if approved by an officer of Central Mon- 
tana Auction. 


There was some evidence that the two respondents also agreed 
that Central Montana Auction would be liable for 25% of any 
losses on such transactions, and that the two respondents had an 
agreement about selling lambs to feeders on condition that they 
would be repurchased at a certain price later, but this evidence 
was inconclusive. 


“It is unnecessary to define precisely the term ‘joint adventure’ 
but suffice it to say that it is an association of two or more persons 
to carry out a single business enterprise for profit... . A joint 
adventure can exist only by agreement of the parties... . The 
agreement may be found in the mutual acts and conduct of the 
parties. ... While courts do not treat joint adventure in all re- 
spects as identical with a partnership, it is so similar in its nature 
and in the contractual relations created thereby that the rights 
and liabilities as between the adventurers are governed practically 
by the same rules that govern partnerships.” Stricklin v. Parsons 
Stockyard Company, 388 P. 2d 824, 827 (Kan., 1964); see also 
C.J.S., Joint Adventures §§ 1, 2. 


“(The contract whereby two parties form a joint adventure] 
need not be express, but may be implied in whole or in part from 
the acts and conduct of the parties... .” C.J.S., Joint Adventures 
§ 3. 


“It has been announced as a general rule that the law applicable 
to partnerships applies to questions arising between members of 
a joint adventure and third persons. In accordance with this rule, 
the law applicable is that of principal and agent with respect to 
matters within the scope of the joint enterprise, and in this regard 
the act of one joint adventurer in general binds his associates. .. .” 
C.J.S., Joint Adventures § 138. 
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We have previously held that where one of two partners pur- 
chases livestock in commerce in behalf of the partnership, both 
partners are jointly and severally liable for the price thereof and 
can be so held in a reparation proceeding such as this one. L. W. 
Gardner Co v. Chlarson et al., 27 A.D. 1495 (1968). 


It is undisputed that on or about October 19, 1970, respondent 
Reiser sold some lambs to complainant Gimmeson, and at or about 
the same time made a written agreement reciting that Gimmeson 
“has sold to” respondent Central Montana Auction 1,500 lambs 
at a price of $26.50/cwt. No delivery date was specified in the 
written memorandum of agreement but Reiser and complainant 
orally agreed that 400 of the lambs, which were heavier than the 
others, would be delivered on or about December 1, 1970, and that 
the balance would be delivered when complainant’s feed was ex- 
hausted, which was expected to occur between January 1 and 
March 1, 1971. The written memorandum of agreement recited 
that a “down payment” of $1,500 would be paid on account of 
this purchase. It is further undisputed that at the same time 
Reiser gave Gimmeson a draft on Central Montana Auction in 
the amount of $1,500, payable to Gimmeson, and that Central 
Montana Auction later honored that draft after approval by one of 
its officers. The written memorandum of agreement also recited 
that the lambs were to be weighed on a morning, with a 3% 
shrink, that is, that the $26.50 price was to be based on 97% 
of their actual live weight. 


Complainant’s understanding of the arrangement was that re- 
spondents were selling lambs to complainant with a promise to 
repurchase them later after they had been fed by complainant, 
complainant’s profit or loss to depend on the amount of weight 
the lambs gained or lost while he fed them. 


It was disputed whether respondents had agreed between them- 
selves on such selling with agreements to repurchase. However, 
it is clear that Reiser was authorized to purchase lambs under 
his agreement with Central Montana Auction, and that when the 
latter honored the draft for the $1,500 down payment, it under- 
stood that it was making a down payment on an agreement to 
purchase lambs, and that the lambs purchased were to be delivered 
at a later date. Thus, the refusal to accept and pay for the lambs 
constituted an unjust practice in violation of the Act, on the basis 
of which reparation may be awarded. The measure of complain- 
ant’s damages is the difference between the price agreed upon 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 32 A.D. 175 


between complainant and respondents, and the market price at 
the time and place for purchase by respondents, plus incidental 
damages caused by respondents’ wrongful refusal to accept and 
pay for the lambs. J. H. Duesbury v. Moog & Greenwald et al., 
8 A.D. 871, 4 A.D. 292 (1945); Manning v. Burley, 30 A.D. 
1863 (1971). 


It is clear that complainant contacted respondents several times, 
by telephone, letter, and telegraph, and tried without success to 
persuade respondents to accept and pay for his lambs. 


On January 2, 1971, the heaviest of the lambs having attained a 
weight of about 120 pounds and there being substantial risk that 
they would become unmerchantable by reason of their age and 
weight, if not sold, complainant sold them elsewhere. It was not 
disputed that the price at which he sold them was market price. 
They numbered 135 and weighed a total of 16,150 pounds “shrunk 
weight.” Complainant testified that this weight figure would be 
the equivalent of 16,150 pounds if the animals had been weighed 
near Powell, Wyoming and the 3% shrink made as provided in 
the agreement in question; this testimony was not impeached. 
They brought a total price of $2,905.20. If respondents had 
bought them at $26.50 per cwt. they would have brought $4,279.75. 
The difference between $2,905.20 and $4,279.75 is $1,374.55. 


On January 25, 1971, 386 more of the lambs having reached an 
age and weight which caused substantial risk that they would 
become unmerchantable if not sold, complainant sold them else- 
where. It was not disputed that the price at which he sold them 
was market price. They weighed a total of 41,685 pounds and 
brought a total price of $9,461.50. If respondents had bought 
them they would have had a net weight after 3% shrink of 
40,434.45 pounds and at $26.50 per cwt. they would have brought 
$10,715.13. The difference between $9,461.50 and $19,715.13 is 
$1,253.63. 


On February 12, 1971, complainant’s feed having become ex- 
hausted, complainant sold the rest of the lambs elsewhere. It was 
not disputed that he sold them for market price. They numbered 
1,105 and weighed a total of 119,373 pounds; thus they had an 
average weight of 108 pounds. They brought a price of $23.00 per 
ewt. or $27,455.79. Complainant testified that these animals 
were weighed after shipment and that the weight figure of 119,373 
pounds would be the equivalent of 119,373 pounds if the animals 
had been weighed near Powell, Wyoming and the 3% shrink made 
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as provided in the agreement in question; this testimony was not 
impeached. If respondents had bought 979 of them, the number 
which remained unsold, of the 1500 covered by the agreement in 
question, and their average weight was 108 pounds, the total 
weight of the 979 would have been 105,732 pounds. At $23.00 
per cwt. the 979 brought $24,318.36 and at $26.50 per cwt. they 
would have brought $28,018.98. The difference between $24,318.36 
and $28,018.98 is $3,700.62. 


The total of $1,374.55 plus $1,253.63 plus $3,700.62 is $6,328.80. 
Complainant, having received the $1,500 “down payment” from 
Central Montana Auction, sustained damages of $4,828.80. No 
other damages having been alleged in the complaint or proven, 
we do not consider whether complainant is entitled to them. 


Reiser was not named as a respondent in the complaint filed on 
March 19, 1971, but he was so named in the amended complaint 
filed on April 27, 1971. More than 90 days having elapsed between 
the sales on January 2 and 25, and the filing of the amended com- 
plaint naming Reiser as a respondent, we are without jurisdiction 
to issue an order against Reiser on account of the damages caused 
by failure to accept and pay for the lambs sold on January 2 and 


25. 


Reiser and Central Montana Auction shall be ordered to pay 
reparation in the amount of $2,200.62 ($3,700.62 less $1,500.00) 
and Central Montana Auction shall be ordered to pay reparation 
in the additional amount of $2,628.18 ($1,374.55 plus $1,253.63). 


ORDER 


Within 30 days from the date of this order, respondents Central 
Montana Auction and Donald D. Reiser shall jointly and severally 
pay to complainant Merl Gimmeson an amount of $2,200.62 to- 
gether with interest thereon at the rate of 8% per annum from 
April 1, 1971 until paid. 


Within 30 days from the date of this order, respondent Central 
Montana Auction shall pay to complainant Merl Gimmeson the 
additional amount of $2,628.18 together with interest thereon 
at the rate of 8% per annum from April 1, 1971 until paid. 


Copies hereof shall be served on the parties. 
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(No. 14,948) 


In re HENRY REIFSCHNEIDER, HAROLD REIFSCHNEIDER, and LEROY 
REIFSCHNEIDER. P&S Docket No. 4682. Decided January 29, 
1973. 


Consent Order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and the regulations in connec- 
tion with purchases of consigned livestock by auctioneer, accounts and 
records, financial requirements and scale tickets. 

Hugh A. Stowe, for complainant. 

C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed on September 8, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondents have 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On January 16, 1973, respondents filed an amended answer in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations and consent to 
the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint and 
amended answer. Complainant has recommended that the cease 
and desist order consented to by the respondents be issued. 


FINDINGS OF FACT 
1. (a) Henry Reifschneider, Harold Reifschneider, and LeRoy 
Reifschneider, hereinafter referred to as the respondents, are 
partners, doing business as Ruch County Sales, with their prin- 
cipal place of business located at La Crosse, Kansas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and ope- 
rating the Rush County Sales, posted under and subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondents, during the period from March 14, 1971 through 
April 18, 1972, failed to maintain and use properly their custodial 
account for shippers’ proceeds thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that: 


(a) (1) As of March 14, 1972, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $165,300.72 and had to offset said checks, cash in 
said bank account in the amount of $162,012.74. There were no 
deposits in transit and no current proceeds receivable, resulting 
in a deficiency of $3,287.98 in funds available to pay shippers’ 
proceeds ; 


(2) As of March 31, 1972, respondents had outstanding 
checks drawn on their ‘‘Custodial Account for Shippers’ Proceeds” 
in the amount of $221,328.56 and had to offset said checks, cash in 
said bank account in the amount of $21,903.64, proceeds on hand 
and current proceeds receivable in the amount of $192,966.77, 
resulting in a deficiency of $6,458.15 in funds available to pay ship- 
pers’ proceeds; and 


(3) As of April 13, 1972, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $73,723.32 and had an overdraft in the bank ac- 
count in the amount of $8,939.56. There were no deposits in 
transit and no current proceeds receivable, resulting in a deficiency 
of $82,662.88 in funds available to pay shippers’ proceeds. 


(b) Such deficiencies were due to respondents’ failure to 
reimburse their “Custodial Account for Shippers’ Proceeds”, with- 
in the time prescribed by the regulations, for livestock purchased 
out of consignments in support of the market and failure to deposit 
in the “Custodial Account for Shippers’ Proceeds,” within the time 
prescribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 


(c) Subsequent to the filing of the complaint, action was 
taken by respondents to place their custodial account in proper 
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balance in accordance with the applicable regulations in effect 
under the provisions of the Packers and Stockyards Act which 
balance was confirmed by officials of the Packers and Stockyards 
Administration. 


8. On or about the dates and in the transactions set forth in 
paragraph III of the complaint, respondents permitted their auc- 
tioneer to purchase, for his own account, livestock which had been 
consigned to respondents for sale on a commission basis. 


4. On or about the dates and in the transactions set forth in 
paragraph IV of the complaint, respondents permitted their auc- 
tioneer to purchase, for the account of others, livestock which had 
been consigned to respondents for sale on a commission basis. 


5. Respondents, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, submitted accounts of 
sale to consignors of livestock which failed to show the true and 
correct names of the purchasers. Respondents retained copies of 
such accounts of sale as a part of their records. 


6. Respondents, during the period from January 1, 1972 
through April 21, 1972, in connection with their market agency 


operations subject to the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in their business. Respondents during such period failed 
to make and keep monthly reconciliations of their bank accounts. 


7. Respondents, during the period from January 1, 1972 
through April 21, 1972, in connection with their market agency 
operations subject to the Act, issued scale tickets to sellers, con- 
signors and purchasers of livestock that failed to show the date of 
the weighing and the name or initials of the person who weighed 
the livestock. Respondents retained copies of such scale tickets 
as a part of their records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ents have violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Findings of Fact 3 and 4, re- 
spondents have violated sections 307 and 312(a) of the Act (7 
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U.S.C. 208, 2138(a)) and section 201.57(a) of the regulations (9 
CFR 201.57 (a) ). 


By reason of the facts set forth in Findings of Fact 5, respond- 
ents have violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a), 221) and section 201.48(a) of the regulations 
(9 CFR 201.43 (a)). 


By reason of the facts set forth in Findings of Fact 6, respond- 
ents have violated section 401 of the Act (7 U.S.C. 221). 


By reason of the facts set forth in Findings of Fact 7, respond- 
ents have violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 218(a)) and section 201.49 of the regulations (9 CFR 
201.49). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


1. Failing to deposit in their custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(a) of the 
regulations (9 CFR 201.42(a)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; 


2. Failing to otherwise maintain their custodial account for 
shippers’ proceeds in conformity with the applicable provisions of 
the regulations; 


3. Permitting auctioneers and other employees of respondents, 
engaged in the actual conduct of auction sales, to purchase live- 
stock out of consignment for any purpose for their own account 
or the account of others; 


4. Issuing accounts of sale which fail to show the true and 
correct names of the buyer of consigned livestock; and 


5. Issuing scale tickets which do not have the (a) name, sig- 
nature, or initial of the person weighing the livestock; and (b) 
date of the weighing of the livestock. 


Respondents shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in their busi- 
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ness as a market agency or dealer subject to the Act including 
reconciliations of the custodial and general bank accounts; true 
and correct copies of accounts of sale and invoices; and correct and 
complete copies of scale tickets. 


The order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 14,949) 


In re CURTIS PACKING COMPANY. P&S Docket No. 4577. Decided 
January 31, 1978. 


Consent Order—Cease and desist (Issued in lieu 
of order issued December 6, 1972) 


Respondent has consented to the issuance of the order herein, in lieu of the 
order of December 6, 1972. 


James E. Andrews, for complainant. 
Henry H. Isaacson, Greensboro, North Carolina, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. The Complaint and No- 
tice of Hearing was filed on November 2, 1971, by the Adminis- 
trator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On November 2, 1972, respondent filed an answer in which it 
admitted the jurisdictional allegations of the complaint and con- 
sented to the issuance of a specified order. Complainant recom- 
mended that the order consented to by respondent be issued, and, 
on December 6, 1972, the order was issued. 


On December 22, 1972, respondent filed a petition requesting 
reconsideration of the December 6, 1972, order. On January 23, 
1973, respondent filed an Amended Answer consenting to the 
issuance of another specified order. 
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Inasmuch as complainant has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued in lieu of the December 6, 1972, order, the Consent 
Order issued on December 6, 1972, is rescinded, and this order is 
issued in lieu thereof. 


ORDER 


Respondent, its officers, directors, agents and employees, directly 
or through any corporate or other means, in connection with re- 
spondent’s operations as a packer, shall cease and desist from: 


1. Weighing livestock carcasses, or parts of livestock carcasses 
at other than their accurate weights, ascertained in accordance 
with the weighing regulations under the Act; 


2. Issuing accounts to the sellers of livestock, purchased on a 
carcass grade or weight basis, or parts of livestock carcasses at 
other than the accurate grades or weights of such carcasses or 
parts of such carcasses; 


8. Making payment to the sellers of livestock, purchased on a 
carcass grade or weight basis on other than the accurate grades 
or weights of such livestock carcasses or parts of carcasses; 


4. Making settlement or final payment to sellers of livestock, 
purchased on a carcass grade or weight basis, on other than official 
U.S.D.A. grades or grades for which detailed written specifications 
have been made available to the sellers of such livestock; 


5. Operating scales other than in accordance with the regula- 
tions under the Act, or in such manner as not to insure the ac- 
curate weighing of livestock purchased on a grade or weight basis. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among other things accounts 
of purchase, original hot weight sheets, and cattle slaughter re- 
ports, which are complete and correct in every detail (grade, 
weight, price, etc.) for a period of two full years. 


This Order shall not apply to the purchase of livestock on a 
live weight basis, but shall only apply to the purchase of livestock 
on a carcass grade or weight basis. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after 
service upon respondent. 
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(No. 14,950) 


In re CHARLES SCHLICHENMAYER. P&S Docket No. 4650. Decided 
January 31, 1978. 


Consent Order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and the regulations with respect to financial 
requirements, accounts and records, and other violations as found 
herein. 


James E. Andrews, for complainant. 
Albert A. Wolf, Bismarck, North Dakota, for respondent. 


Decision hy Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 3, 1972, by the Pack- 
ers and Stockyards Administration, United States Department of 


Agriculture, charging respondent with violations of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


On January 15, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the rules of practice 
(9 CFR 202.16), and consents to the issuance of a specified order 
with findings of fact and conclusions, for the purposes of this 
proceeding only, based upon the allegations contained in the com- 
plaint. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles Schlichenmayer, d/b/a Schlichenmayer Live- 
stock Sales, hereinafter referred to as the respondent, is an in- 
dividual with his principal place of business located at Turtle 
Lake, North Dakota 58575. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and ope- 
rating the Schlichenmayer Livestock Sales stockyard, posted under 
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and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling livestock 
in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities exceed his current as- 
sets. As of August 31, 1971, respondent had current liabilities 
totaling $92,083.05 and current assets totaling $41,986.08, result- 
ing in an excess of current liabilities over current assets of 
$50,096.97. 


(b) As of September 30, 1971, respondent had current lia- 
bilities totaling $98,519.41 and current assets totaling $53,655.46, 
resulting in an excess of current liabilities over current assets 
of $44,863.95. 


(c) As of December 31, 1971, respondent had current lia- 
bilities totaling $104,300.14 and current assets totaling $72,165.41, 
resulting in an excess of current liabilities over current assets of 
$32,134.73. 


3. Respondent, during the period September 6, 1971, through 
December 27, 1971, engaged in business as a market agency and 
dealer in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded his current assets. 


4. Respondent, during the period from August 31, 1971, through 
December 31, 1971, failed to maintain and use properly his account 
in the Bank of Turtle Lake, Turtle Lake, North Dakota, in which 
he deposited shippers’ proceeds, hereinafter referred to as the 
“custodial account,” thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of August 31, 1971, respondent had outstanding 
checks drawn on his custodial account in the amount of $98,382.63, 
and had to offset such checks, cash in said bank account in the 
amount of $20,534.81, proceeds receivable in the amount of 
$15,058.22, and no deposits in transit, resulting in a deficiency of 
$62,789.60 in funds available to pay shippers’ proceeds; 


(b) As of September 30, 1971, respondent had outstanding 
checks drawn on his custodial account in the amount of 
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$115,567.70, and had to offset such checks, cash in said bank ac- 
count in the amount of $52,789.63, no deposits in transit and no 
current proceeds receivable, resulting in a deficiency of $62,778.07 
in funds available to pay shippers’ proceeds; 


(c) As of December $1, 1971, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$180,173.05, and had to offset such checks, cash in said bank 
account in the amount of $84,676.99, deposits in transit in the 
amount of $4,515.68, and no current proceeds receivable, result- 
ing in a deficiency of $90,980.38 in funds available to pay shippers’ 
proceeds ; 


(d) Respondent, during the period from August 31, 1971, 
through December 31, 1971, failed to deposit in his cutodial ac- 
count within the time prescribed by the regulations, an amount 
equal to the proceeds receivable from sales of consigned livestock. 


5. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions set forth 
below, purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 


sufficient funds on deposit in the acount upon which such checks 
were drawn. 


Date of No. of Head Amount 
Check and Species Purchased From of Check 
August 23 30 cattle Wally Kramer $5,060.00 
August 23 28 cattle Jack Basaraba 4,950.00 
August 27 21 cattle Daniel Bauch 2,250.00* 
September 18 6 cattle Richard Estvold 1,050.00 
September 18 23 cattle Herb Geuring 4,692.00 
October 18 77 cattle (Edward Kline) 6,023.00 
October (Kermit Grimm) 6,023.00 


*Cost of 21 cattle was $4,500.00 and Daniel Bauch had a half interest in 
these cattle. 


(b) Respondent, on or about the dates and in the transac- 
tions specified above, purchased livestock in commerce and failed 
to pay, when due, the full amount of the purchase price for such 
livestock. 


6. Respondent, during the period of August 1, 1971, to October 
11, 1971, issued to the sellers of livestock incomplete scale tickets 
which failed to set forth all information required by the regula- 
tions in that the scale tickets did not show the name or initials 
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of the person who weighed the livestock, the date of the weighing, 
and the time of balancing of the scale. 


7. Respondent, during the period from on or about August 1, 
1971, through September 30, 1971, in connection with his market 
agency and dealer operations subject to the Act, failed to keep 
accounts, records, and memoranda which fully and correctly dis- 
close all transactions involved in his business. Respondent, during 
such period, failed to (1) maintain a general ledger of accounts 
showing assets, liabilities, and net worth or capital; (2) keep a 
complete record of checks drawn on the dealer bank account; and 
(3) have the required designation of “Custodial Account for Ship- 
pers’ Proceeds,” or some similar identifying designation printed 
on his bank statements of the custodial bank account; and (4) 
prepare and retain monthly reconciliations of the bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 218(a)), and sections 201.41 and 201.42 of 
the regulations (9 CFR 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has violated sections 307 and 312(a) of the Act, supra, 
and 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondent violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.49 and 201.73-1 of the regulations (9 CFR 
201.49, 201.73-1). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from: 


1. Engaging in business as a market agency or dealer while 
his current liabilities exceed his current assets; 


2. Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds 
on deposit in the bank account upon which they are drawn 
to pay such checks; 


8. Failing to pay, when due, the full purchase price of 
livestock purchased in commerce; 


4. Failing to deposit in his “Custodial Account for Ship- 
pers’ Proceeds” within the time prescribed by section 
201.42(c) of the regulations (9 CFR 201.42(c)) an amount 
equal to the proceeds from the sale of consigned livestock; 


5. Failing to otherwise maintain his “Custodial Account 
for Shippers’ Proceeds” in conformity with the provisions of 
section 201.42 of the regulations (9 CFR 201.42); aand 


6. Issuing incomplete scale tickets to owners or consignors 
of livestock. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including among other things, (1) a general 
ledger of accounts showing assets, liabilities, and net worth or 
capital; (2) a complete record of checks drawn on the dealer bank 
account; (3) have the required designation of “Custodial Account 
for Shippers’ Proceeds” or some similar identifying designation 
printed on the bank statements of the “Custodial Account for 
Shippers’ Proceeds;” and (4) respondent shall make and retain 
monthly reconciliations of his bank accounts. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 14,951) 


M. TROMBETTA & SONS, INC. v. CLIFTON FRUIT & PRODUCE, INC. 
PACA Docket No. 2-2801. Decided January 2, 1973. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances set 
forth herein. 


Gilbert M. Hersch, New York, New York, for complainant. 
Frederick I. Levy, New York, New York, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $706.00 in connection 





198 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 198 


with a transaction involving carrots shipped in interstate com- 
merce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer thereto, in which he admits owing complainant 
the sum of $353.00 in connection with this transaction, but denies 
liability to complainant for the full amount claimed in the com- 
plaint. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


“.. . If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an or- 
der directing the respondent to pay to the complainant the 
undisputed amount on or before the date fixed in the 
Gr. 6. 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 


$353.00. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at a rate of 
8 percent per annum from 30 days after the date of this order, 
until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 14,952) 


K. & M. POTATO COMPANY v. JOE BELSON. PACA Docket No. 
2-2534. Decided January 3, 1973. 


Diversion constituting acceptance—Net proceeds— 
Accord and satisfaction—Dismissal 


Where respondent accepted the potatoes in issue by diversion, and where 
complainant’s acceptance of respondent’s check for net proceeds in con- 
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nection therewith constituted accord and satisfaction, the complaint 
is dismissed. 


Complainant pro se. 
Lawrence W. Belson, Chicago, Illinois, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $481.47 in connection with a shipment of 
potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served on respondent, who filed an answer thereto, 
denying liability. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. No such evidence was submitted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, J. A. Kroeker Estate trading 
as K. & M. Potato Company, whose address is P. O. Box 835, 
Shafter, California. 


2. Respondent is an individual, Joe Belson, doing business in 
his own name, whose address is 1425 South Western Avenue, 
Chicago, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about July 21, 1971, in the course of interstate com- 
merce, complainant sold to respondent 500 100-lb. sacks of U. S. 
No. 1, 10-ounce potatoes at the agreed price of $2.25 per sack, 
for a total price of $1,125, f.o.b. Shafter, California. The contract 
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was negotiated by a broker, Lee Hines, of Parma, Idaho, who did 
not issue a memorandum in connection with the transaction. 


4, The potatoes were shipped by complainant from Shafter, 
California, on the date of sale in car BAR 7060 via the Atchison, 
Topeka and Sante Fe Railway Company to respondent at Chicago, 
Illinois. 


5. Upon arrival at Chicago, a Federal inspection was made of 
the potatoes at 9:00 a.m. on July 28, 1971. The results of the 
inspection are, in part, as follows: 


“Condition: Generally firm. Average 2% damage by Internal 
8 to 6 rows, 5 to 7 layers. 


“Products inspected: POTATOES .. ., packed and shipped 
by K. & M. Potato Co., Shafter, California. Applicant states 
500 sacks. 


“Condition: Generally firm. Average 2% damage by Internal 
Black Spot. Damage by sunken discolored and sticky areas 
range from 2 to 10%, average 5%. In 20% of samples no 
soft rot, in 60% from 1 to 2%, and in 20% of samples from 
3 to 5%, average 2%, Slimy Soft Rot in advanced stages. 


“Grade: Meets quality requirements but fails to grade U. S. 
No. 1, 10-ounce minimum only account of condition. 


“Remarks: Inspection and certificate restricted to produce 
and lading in upper 3 layers of load.” 


6. Respondent notified complainant of the results of this in- 
spection and thereafter, on or about July 30, 1971, respondent 
diverted car BAR 7060 to Detroit, Michigan, where the potatoes 
were sold for net proceeds of $243.53. This sum was remitted to 
complainant by respondent by check No. 5135, dated November 
8, 1971, and carrying the notation: “By endorsement this check 
when paid is accepted in full payment of the following account:” 
There followed the number of the car and the lot number as- 
signed to the potatoes by respondent. Also included on the check 
was the statement: “If incorrect please return. No receipt 
necessary.” A copy of respondent’s account sales accompanied the 
check. 


7. Complainant received respondent’s check in the sum of 
$243.53 and cashed same. 
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8. A formal complaint was filed on January 13, 1971, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


‘ The parties agree that complainant sold the potatoes involved 
herein to respondent at an agreed f.o.b. price of $2.25 per sack, 
or a total of $1,125. Complainant contends, however, that the 
contract price of the shipment was adjusted after arrival of the 
car at Chicago, with respondent agreeing to pay complainant a 
total of $1,875 for the tubers, delivered Chicago. Respondent 
objects to this contention by complainant, claiming that the final 
agreement between the parties provided for disposition of the 
produce by consignment sale. 


Respondent’s diversion of the potatoes from Chicago to Detroit 
constituted an acceptance. However, respondent in his answer 
denies that he is subject to any further liability to complainant 
in connection with this shipment, since complainant’s acceptance 
of respondent’s check in the amount of $243.53 constituted an 
accord and satisfaction between the parties. 


We find it necessary to decide whether respondent’s acceptance 
of the potatoes was pursuant to a consignment agreement, as al- 
leged by respondent, or was pursuant to an adjustment of the 
contract price as alleged by complainant, for we are of the 
opinion that respondent’s affirmative plea of accord and satis- 
faction, made in his answer, is meritorious. The evidence indi- 
cates that there was a dispute as to respondent liability for the 
full f.o.b. contract price. It also appears that the tender of the 
check by respondent, with the notations thereon, was notice to 
complainant that such tender was conditional, and that if the 
check was accepted, that it was received by complainant in full 
satisfaction of his claim. Accordingly, we conclude that com- 
plainant’s acceptance of the check by cashing same constituted 
an accord and satisfaction and an effective bar to any further 
claim against respondent in connection with this transaction. We 
conclude that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 14,953) 


NOBLES PACKING Co. v. N & J PrRopUCE Co., INc. PACA Docket 
No. 2-2806. Decided January 3, 1973. 


Order for reparation 


This order is issued in accordance with the fact and circumstances set 
forth herein. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $3,584.00 in connection with transactions in interstate 
commerce involving shipments of tomatoes sold to respondent by 
complainant. In its answer respondent had admitted, in effect, 
all the material allegations of the complaint. Under the circum- 
stances, the issuance of an order without further procedure is 
appropriate, pursuant to section 47.8(d) of the rules of practice 
(7 C.F.R. 47.8(d)). 


Complainant is an individual, Lewis Jackson Nobles, Jr., doing 
business as Nobles Packing Co., whose address is P. O. Box 160, 
Immokalee, Florida. Respondent, N & J Produce Co., Inc., is a 
corporation whose address is 848 North Trade Street, Winston- 
Salem, North Carolina. At the time of the transactions involved 
herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of section 
2 of the act (7 U.S.C. 499b), resulting in damages to complainant 
of $3,584.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$3,584.00, with interest thereon at the rate of 8 percent per 
annum from June 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 14,954) 


NORDHOLM AND LYDA v. HUDSON HousE, INc. PACA Docket No. 
2-2766. Decided January 5, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 


Robert A. Petersen, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued November 29, 1972, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on December 4, 1972. Respondent filed a petition 
for reconsideration on December 8, 1972, which was within the 
10-day period allowed by section 47.24 of the rules of practice 
(7 C.F.R. 47.24). In accordance with that section, the timely 
filing of the petition operated to set aside our order of November 
29, 1972, pending final action on the petition. 


Upon reconsideration of the order of November 29, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respondent’s 
petition is hereby dismissed without prior service upon com- 
plainant. 


The order of November 29, 1972, is hereby reinstated and the 


reparation awarded therein shall be paid within 30 days from 
the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,955) 


EUGENE VANDEHEY v. HUDSON House, INc. PACA Docket No. 
2-2764. Decided January 5, 1973. 
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Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 


Robert A. Petersen, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Preciding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued November 29, 1972, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent on December 1, 1972. Respondent filed a petition 
for reconsideration on December 8, 1972, which was within the 
10-day period allowed by section 47.24 of the rules of practice (7 
C.F.R. 47.24). In accordance with that section, the timely filing 
of the petition operated to set aside our order of November 29, 
1972, pending final action on the petition. 


Upon reconsideration of the order of November 29, 1972, we find 
that all the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of the issuance of such 
order. The order, in our opinion, is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 


The order of November 29, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,956) 


WESTERN TOMATO GROWERS & SHIPPERS, INC. v. ABOOD DISTRIBU- 


TORS CORPORATION. PACA Docket No. 2-2351. Decided Janu- 
ary 9, 1973. 


New contract after acceptance—Agreed amount— 
Reparation for 


Where the parties entered into a new contract after respondent’s acceptance 
of the tomatoes in issue, respondent is liable to complainant for the 
agreed amount therefor. 
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Complainant pro se. 
Respondent pro se. 
Eunice Lake, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act of 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $5,369.00, which 
is alleged to be the balance due for two carloads of tomatoes 
shipped during August 1970. 


A copy of the report of investigation was served upon each -of 
the parties. A copy of the formal complaint was served upon re- 
spondent which filed an answer thereto, denying liability to the 
complainant. Respondent requested an oral hearing. 


An oral hearing was held at Miami, Florida on July 18, 1972. 
Complainant was not present and was not represented at the 
hearing. Respondent was represented at the hearing and one wit- 
ness testified in its behalf. No briefs were filed by either party. 


FINDINGS OF FACT 


1. Complainant is a corporation, Western Tomato Growers & 
Shippers, Inc., whose address is P. O. Box 2007, Stockton, Cali- 
fornia. 


2. Respondent is a corporation, Abood Distributors Corporation, 
whose address is P. O. Box 3466, Fort Pierce, Florida. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about August 11, 1970, in the course of interstate 
commerce, complainant sold to respondent, two carloads of toma- 
toes, consisting of 2,682 cartons for a total sale price of $6,710.00. 
These sales were F.O.B. Stockton, California. The tomatoes were 
shipped on August 11, 1970 from Stockton, California via railroad 
cars numbered WFEX 803 and PFE 301778 to Miami, Florida. 
The two carloads of tomatoes arrived in Miami on or about August 
20, 1970. Car Number WFEX 803 was Federally inspected in 
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Miami on August 21, 1970, with the following results as to con- 
dition: 


“Average approximately 15% turning and pink, 75% light 
red and red. Soft tomatoes generally from 6 to 16%, few 
none, average 8%. No decay. 


Car Number PFE 301778 was Federally inspected in Miami on 
August 20, 1970 with the following results as to condition: 


“Average approximately 5% green and breakers, 25% turn- 
ing and pink, 60% light red to red color. Average 3% decay. 
Soft tomatoes in most samples from 4 to 15%, some none, 
average 7%. Average 1% damaged by slightly sunken, dis- 
colored areas over cheeks and shoulders.” 


4. Respondent accepted the two carloads of tomatoes, but after 
the acceptance respondent complained to complainant that the 
tomatoes arrived with an excess in amount of heavy color. After 
numerous conversations and correspondence, on December 7, 1970, 
complainant agreed to an allowance of 50 cents per unit on the two 
carloads of tomatoes. Complainant issued a credit to respondent 
in the amount of $1,341.00 leaving a balance due of $5,369.00. 


Subsequently, in the latter part of December, 1970, respondent 
sent a ninety day note for the balance of $5,369.00 to complain- 
ant. On May 1, 1971 respondent acknowledged by letter that the 
balance of $5,369.00 was still due to complainant and stated its 
intention to pay complainant that amount as soon as it received 
the money from a loan. 


5. The informal complaint was filed on January 12, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s defense is based on the allegation that the toma- 
toes were overripe when they arrived in Miami. We do not believe 
this to be relevant in view of the subsequent negotiations between 
the parties. After the two carloads of tomatoes were accepted, 
respondent complained about the condition of the tomatoes. On 
December 7, 1970, the complainant agreed to an allowance of 50 
cents per carton on the two carloads. The complainant issued a 
credit to respondent in the amount of $1,341.00, leaving a balance 
due of $5,369.00. Complainant alleges that respondent agreed to 
this allowance and agreed to pay the balance due. This is evi- 
denced by the fact that respondent executed and sent to complain- 
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ant a promissory note in the amount of $5,369.00 and subsequently 
on May 1, 1971, acknowledged its indebtedness to complainant 
and stated its intention of paying the amount due. There is no 
evidence that complainant solicited the note or accepted it as pay- 
ment of the indebtedness. The informal complaint was filed ap- 
proximately 10 days after complainant received the note. Based 
on these facts, it is our opinion that a new contract was entered 
into between complainant and respondent after the two carloads 
of tomatoes were accepted by respondent. Therefore, complainant 
is entitled to recover the agreed amount of $5,369.00. 


The failure of the respondent to pay to complainant the sum 
of $5,369.00 is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $5,369.00, with interest thereon at the 
rate of 8 percent per annum from January 1, 1971, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,957) 


B & K PRODUCE Co., INC. v. STEVENSON PRODUCE COMPANY, INC. 
PACA Docket No. 2-2535. Decided January 10, 1973. 


Accord and satisfaction established—Dismissal 


Where acceptance of respondent’s check constituted accord and satisfaction 
between the parties, operating as a bar to any further recovery by com- 
plainant from respondent, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $726.98 in connection 
with the sale of two truckloads of watermelon in interstate com- 
merce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the complaint does not 
exceed $3,000, the shortened procedure provided in section 47.20 
of the rules of practice (7 C.F.R. 47.20), is applicable. Pursuant 
to this procedure, the parties were given opportunity to file addi- 
tional evidence in the form of sworn statements but neither party 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, B & K Produce Co., Inc., whose 
address is P. O. Box 1538, Mercedes, Texas. 


2. Respondent is a corporation, Stevenson Produce Company, 
Inc., whose address is P. O. Box 7306, North End Station, Colorado 
Springs, Colorado. At the time of the transactions involved herein, 
respondent was licensed under the act. 


8. On or about June 22 and June 24, 1971, in the course of 
interstate commerce, complainant by oral contract sold to re- 
spondent a total of two truckloads of watermelon of the approxi- 
mate average weight of 14 pounds each at the agreed price of 6714 
cents per melon delivered, Colorado Springs, Colorado, or 
$4,404.38, less freight in the amount of $1,036.71, for a total of 
$3,367.67. The contract was negotiated by a broker, Shippers 
Service Company, Denver, Colorado, which issued a Brokers Mem- 
orandum of Sale in connection with each of the transactions. 


4. On June 22 and June 24, 1971, respectively, complainant 
shipped from loading point in the state of Texas to respondent 
at Colorado Springs, Colorado, a truckload of watermelons in a 
Harold Owens truck under invoice No. 6408, license No. Z-26961 
Texas, and a truckload of watermelons in a Britt, Inc. truck, 
license No. PT-04655 N. M., under invoice No. 6416. 


5. Respondent accepted the watermelons on arrival at contract 
destination and deducted $324.45 from invoice No. 6408 and 
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$402.53 from invoice No. 6416 on the ground that the melons 
in each load failed to meet contract requirements as to size or 
average weight. 


6. Respondent remitted to complainant a check in the amount 
of $2,640.58 bearing the printed legend, “By endorsement this 
check when paid is accepted in full payment of the following 
account—if incorrect please return—No receipt necessary.” In 
addition, this check bore the following notation by respondent, 
in the space provided, “File 6416, $1,291.74; 6408, $1,348.94”. 
Complainant, upon receipt of the check, placed a notation thereon 
stating, “Accepted as partial payment only—Balance due $726.99”. 
The check was presented to and paid by the bank. 


7. The formal complaint was filed March 2, 1972, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


The parties agree that they, on each of the dates of June 22 and 
June 24, 1971, entered into a contract for the purchase and sale 
of a truckload of watermelons by complainant to respondent, as 
set forth herein in Finding of Fact No. 3. Respondent further 
admits receiving and accepting the melons at contract destination, 
as alleged by complainant. Respondent denies owing complainant 
the full contract price for the melons, however, on the ground 
that the melons received by it were not of the average weight of 
14 pounds warranted by complainant, but on the average were 
114 pounds lighter, in breach of the warranty; and that as a result 
of this circumstance respondent paid complainant on the basis 
of 81,720 pounds of melons received at the rate of 414¢ per pound, 
or $3,677.40, less freight of $1,036.72 paid by respondent, or a net 
of $2,640.68. Respondent in its answer alleges that it tendered 
its check No. 2590, dated July 6, 1971, drawn in complainant’s 
favor in the amount of $2,640.68, and bearing the notation de- 
scribed in Finding of Fact No. 6. Respondent further alleges 
that the check was received, accepted and cashed by complainant, 
and that such actions by complainant constituted an accord and 
satisfaction between the parties which operates as a bar to any 
further recovery by complainant from respondent in connection 
with these transactions. 


Complainant offers no evidence to rebut respondent’s claim 
concerning complainant’s alleged breach of warranty. Complain- 
ant does deny, however, that it ever agreed to any terms of pay- 
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ment for the melons other than at the price per melon shown in 
Finding of Fact No. 3. As to respondent’s affirmative plea of 
accord and satisfaction, complainant in its opening statement 
avers that: 


“Respondent’s partial payment check was deposited without 
our control because these funds were pledged to the First 
National Bank of LaFeria, Texas. As funds come into the 
bank, they would take control and credit our account, charg- 
ing back all shortages to our reserve. This is the reason they 
marked accepted as partial payment because they demanded 
the balance of the funds available as these invoices were 
pledged to them with total recourse to complainant for any 
shortages”’. 


Clearly, all the elements necessary to constitute an accord and 
satisfaction, including a bona fide dispute between the parties, 
are present in this case. See Zinno v. Marvin, 24 A.D. 396. And 
while complainant seems to be contending that the acceptance of 
the check by the bank cannot be construed as an acceptance by 
complainant, this argument is without merit. Complainant by its 
own evidence has shown that the bank was authorized to negotiate 


the check in question on behalf of complainant. Accordingly, 
complainant is bound as principal by the actions of its agent, the 
bank. We conclude, therefore, that the defense of accord and 
satisfaction has been established by respondent and is an effective 
bar to any further recovery by complainant in connection with 
these transactions. Accordingly, the complaint should be dis- 
missed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,958) 


In re INTERSTATE WHOLESALE FRUIT AND PRODUCE, LTD. PACA 
Docket No. 2-2701. Decided January 10, 1978. 


Failure to pay—Publication of facts 
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Where respondent wilfully, repeatedly and flagrantly violated the Act and 
the regulations by failing to pay the agreed purchase prices as found 
herein, the facts and circumstances of such violations shall be pub- 
lished. 


Dennis Becker, for complainant. 
Respondent pro se. 
John Campbell, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The Recommended Decision was filed on December 6, 1972, and 
respondent failed to file exceptions thereto. The Recommended 
Decision and Proposed Order are adopted as the final decision and 
order herein. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on September 12, 1972 by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. Respondent was charged with willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b) 
for alleged failure to make full payment promptly for shipments 
of fruits and vegetables in interstate commerce. 


Copies of the complaint and the Rules of Practice governing 
procedures under the Act were served on Respondent by the Hear- 
ing Clerk by certified mail. Respondent was informed in the letter 
of service that an answer should pe filed within 20 days, and that 
failure to answer denying the allegations in the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. In addition, the com- 
plaint directed Respondent’s attention to Sections 47.30 and 
47.32(a) of the Rules of Practice (7 CFR 47.30; 47.382(a)), 
which specify, among other things, the time for filing an Answer, 
the contents of an Answer, the effect of failure to file an answer, 
and the effect of failure to request an oral hearing. 
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Respondent having failed to file an Answer, Complainant filed 
for a motion on November 20, 1972 for issuance of a Hearing 
Examiner’s Report, without further investigation or hearing pur- 
suant to Section 47.30(c) of the Rules of Practice (7 CFR 
47.30(c)), and the matter was referred to Administrative Law 
Judge John A. Campbell. 


Accordingly, the findings of fact recommended herein are sub- 
stantially identical with the substantive factual allegations of 
the Complaint, which have been admitted by reason of Respond- 
ent’s failure to file an Answer. 


FINDINGS OF FACT 


1. Respondent Interstate Wholesale Fruit and Produce, Ltd., is 
a Pennsylvania corporation, whose last known mail address is 
Delaware Avenue and Dickinson Street, Philadelphia, Pennsyl- 
vania 19148. 


2. Pursuant to the licensing provisions of the Act, license No. 
711323 was issued to respondent on March 31, 1971. This license 
terminated on March 31, 1972, due to respondent’s failure to pay 
the required annual license renewal fee. 


8. During the period June 1971 through November 1971, re- 
spondent purchased, received, and accepted without complaint 145 
lots of fruits and vegetables, all being perishable agricultural 
commodities, in interstate commerce, but failed to make full 
payment promptly of the agreed purchase prices to the 16 sellers. 
The total of the agreed purchase prices which remains unpaid is 
$37,364.70. The details of these transactions are as follows: 
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LOVE FARMS v. HUDSON 
Cite as 32 A.D. 221 


4. Three of the sellers listed above filed formal reparation com- 
plaints against respondent. As a result, the Judicial Officer issued 
reparation awards against respondent as set forth below: 


Transaction No. PACA Docket No. Date Issued Amount 
71 to 76 2-2491 (31A D463) March 16, 1972 $1,282.50 
67 to 70 2-2492 (831A D463) March 16, 1972 $1,736.00 
1 to 5 2-2493 (31A D463) March 16, 1972 $9,701.13 


As of this date, these awards have not been satisfied. 


5. By notice in writing, dated June 23, 1972, respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act relating to the allegations in 
the complaint. Respondent has failed to do so. 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
of the agreed purchase prices, as set forth in paragraph 3 of the 
proposed findings, constitute willful, flagrant and repeated viola- 
tions of Section 2 of the Act. (7 U.S.C. 499b). 


It is further concluded, as was recommended by complainant’s 
motion of November 20, 1972, that the facts and circumstances 


of the violations stated herein should be published pursuant to 
section 8(a) of the Act (7 U.S.C. 499h(a)). 


PROPOSED ORDER 


This order shall become effective on the eleventh day after the 
date hereof. 


The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 14,959) 


LOVE FARMS v. HUDSON HousE, INC. PACA Docket No. 2-2769. 
Decided January 11, 1978. 


Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 





222 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 222 


Robert A. Petersen, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued November 29, 1972, awarding reparation to com- 
plainant against respondent. A copy of this order was served upon 
respondent on December 1, 1972. Respondent filed a petition for re- 
consideration on December 8, 1972, which was within the 10-day 
period allowed by section 47.24 of the rules of practice (7 C.F.R. 
47.24). In accordance with that section, the timely filing of the 
petition operated to set aside our order of November 29, 1972, 
pending final action on the petition. 


Upon reconsideration of the order of November 29, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion, is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 


The order of November 29, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,960) 


NORTHWEST HARVESTERS v. HUDSON HousE, INc. PACA Docket 
No. 2-2768. Decided January 11, 1978. 


Order upon reconsideration 
This order is issued in accordance with the facts stated herein. 


Robert A. Petersen, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 





GARIN CO. v. GELMAN COM. CO. 
Cite as 32 A.D. 223 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued November 29, 1972, awarding reparation to com- 
plainant against respondent. A copy of this order was served upon 
respondent on December 1, 1972. Respondent filed a petition for 
reconsideration on December 8, 1972, which was within the 10-day 
period allowed by section 47.24 of the rules of practice (7 C.F.R. 
47.24), In accordance with that section, the timely filing of the 
petition operated to set aside our order of November 29, 1972, 
pending final action on the petition. 


Upon reconsideration of the order of November 29, 1972, we find 
that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion, is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s peti- 
tion is hereby dismissed without prior service upon complainant. 


The order of November 29, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,961) 


THE GARIN COMPANY v. GELMAN COMMISSION Co. PACA Docket 
No. 2-2563. Decided January 11, 1973. 


Suitable shipping conditions—Breach of warranty of—Burden of proof— 
Sustained—Damages—Reparation less damages 


Where complainant breached the warranty of suitable shipping conditions, 
resulting in damages to respondent, respondent is liable to complainant 
for the contract price of the lettuce, less the amount of damages 
suffered by respondent as a result of the breach. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,352.00 in con- 
nection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. No evidence was submitted. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, The Garin Company, is a corporation whose 
address is P. O. Drawer 1731, Salinas, California. 


2. Respondent, Gel Pak, Inc., is a corporation, doing business as 
Gelman Commission Co., whose address is 1145-1205 Broadway, 
Lorain, Ohio. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about August 18, 1971, in the course of interstate com- 
merce, complainant sold to respondent, for shipment to respondent 
at Lorain, Ohio, 840 cartons of lettuce, 2-dozen size, “O Gee” 
brand, U. S. No. 1 grade, contained in car SPFE 453007, at an 
agreed price of $2.50 per carton, plus 30¢ per carton cooling charge, 
or a total contract price of $2,352, f.o.b. Gonzales, California. The 
contract between the parties was negotiated by a broker, C. H. 
Robinson, Cleveland, Ohio, which issued a memorandum in connec- 
tion with the transaction. 


4. The lettuce in car SPFE 453007 was Federally inspected at 
Gonzales, California, on the date of sale, August 18, 1971. As a 
result of that inspection, the shipment was certified as U. S. No. 1, 
with no decay and with defects average within tolerance. 





GARIN CO. v. GELMAN COM. CO. 
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5. On August 18, 1971, and pursuant to the foregoing contract, 
car SPFE 453007 was billed by complainant out of Gonzales, 
California, to respondent at Lorain, Ohio, arriving there on August 
26, 1971. A limited Federal inspection was made in Lorain on 
August 26, at 1:15 p.m. of the lettuce in car SPFE 453007, with 
the following relevant results: 


“Inspection Certificate: A-58442 
“Where inspected: Applicant’s R. R. siding 


“Products inspected: ... Lettuce ... Applicant states 840 
cartons. 


“Condition of equipment: Temperature control in operation. 
Adjustable load dividers in place at approximately 34, length 
in each end of car. 


“Condition of load: Through lengthwise and crosswise load, 
1 to 6 rows, 3 to 5 layers. 


“Temperature of product: Doorway—Top 37° F., Bottom 
40°F. 


“Quality: ... Grade defects average within tolerance. 


“Condition: Wrapper leaves: No decay — Head leaves: 
Average 2% damaged by discoloration following bruising. 
Average 4% damaged by Tipburn. Less than 1% decay. 


“Grade: U.S. No. 1, 90% hard and firm. 


“Remarks: Inspection and certificate restricted to product 
and lading in 2 upper layers of load in 12 stacks between 
load dividers.” 


6. Subsequent to the Federal inspection of August 26, the lettuce 
in the car was unloaded in Lorain by respondent. On August 28, 
1971, at 11:30 a.m., an additional Federal inspection was made of 
the lettuce involved herein as follows: 


“Where inspected: Applicant’s store. 


“Products inspected: ... Lettuce ... Applicant states 500 
cartons. 


“Condition of containers: Stacked at above location. 


“Temperature of product: Not taken. 
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“Condition: ... Wrapper leaves: No decay. Head leaves: 
In most cartons 4 to 8 heads, in many more, average 17% 
damaged by Rib Discoloration. From 2 to 24 decayed heads 
per carton, average 64% Bacterial Soft Rot generally in 
advanced stages. 


“Remarks: Applicant states unloaded from SPFE 453007. 
He also states Temperature Dials on each side of above 
mentioned car showed 37°F. Car previously inspected and re- 
ported on Certificate No. A-58442.” 


7. On August 30, 1971, respondent sent a telegram to the broker, 
C. H. Robinson, referring to the results of the two inspections 
(supra) and stating that complainant would be held liable for all 
losses suffered by respondent as a result of the deterioration 
found in the lettuce behind the two load dividers. 


8. On August 31, 1971, respondent dumped 120 cartons of let- 
tuce from car SPFE 453007, which lettuce had been officially certi- 
fied as having no commercial value at that time. 


9. Respondent has made no payment to complainant in connec- 
tion with this transaction. 


10. The formal complaint was filed on February 18, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent received and accepted the lettuce involved herein 
and thereby became liable to complainant for the agreed purchase 
price thereof, less any provable damages sustained by respondent 
as the result of any breach of contract on the part of complainant. 
United Packing Co. v. Connecticut Celery Co., 16 A.D. 810. The 
burden of proving both breach and damages, by a preponderance 
of the evidence, rests here upon respondent. 


Respondent alleges that the lettuce at contract destination did 
not meet the good delivery standards for that commodity, as set 
forth in the Department’s regulations, in breach of the warranty 
of suitable shipping condition. See 7 C.F.R. 46.44, Complainant 
alleges in its formal complaint, however, that the car was delayed 
two days in transit, and apparently is claiming that the warranty 
is therefore not applicable to this transaction. 


The good delivery standards, to be applicable, do require that 
shipment be handled under “normal transportation service and 
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conditions”. In this connection, we find that car SPFE 453007 ar- 
rived at Lorain, Ohio, on the eighth morning after being billed 
out of California. Respondent contends that eighth morning de- 
livery is normal] transit time and submits in evidence numerous 
freight bills involving shipments from California to Lorain to 
show that this is so. Except for its statement to that effect, com- 
plainant has offered no proof that sixth morning delivery would 
have been normal transit time for this shipment. We conclude, 
therefore, that the car was not delayed in transit and that the 
good delivery standards are applicable to this shipment at Lorain. 


As we have stated, respondent has the burden of proving that 
the lettuce did not meet good delivery standards, in breach of the 
warranty of suitable shipping condition. In meeting this burden, 
respondent points to the results of the two inspections made of 
this load on August 26 and 28 at Lorain. As already noted in our 
Findings of Fact, the inspection of August 26 certified that portion 
of the load examined on that date as being U. S. No. 1 with less 
than 1% decay. However, this inspection was restricted, as noted 
on the certificate, to the product and lading in the two upper lay- 
ers of the load in the twelve stacks between the load dividers. The 
inspection of August 28, on the other hand, covered 500 cartons, 
and this lot was certified, in relevant part as to condition defects, 
as having an average of 64% decay, Bacterial Soft Rot, generally 
in advanced stages. After considering the latter inspection, we are 
satisfied that the good delivery standards, providing for a total of 
15% condition defects, including not more than 5% decay, at 
destination on lettuce sold under warranty as to U.S. No. 1 grade, 
were not met, in breach of the warranty of suitable shipping con- 
dition. 


The general measure of damages for breach of warranty, where 
—as here—the receiver has accepted the goods, in the difference 
between the value of the goods actually delivered at the time and 
place of delivery to the buyer and the value the goods would have 
had at that time if they had met the specifications of the contract. 
Peru Orchards Company, Inc. v. Economy Produce Company, 23 
A. D. 325. With respect to the value of goods meeting contract re- 
quirements, we note that the Federal Market News Service Re- 
ports for August 26 and 27, 1971, for the Cleveland market (there 
being no report for Lorain) quotes California Iceberg Lettuce, 
2-dozen size, of good, mechanical quality and condition, in less than 
carlot quantities, at a mostly price of $4.00 to $4.50 per carton on 





228 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 228 


both days. On August 27, lettuce in poorer condition and hold- 
overs are quoted at $1.00 to $2.00 per carton. 


In reviewing the evidence before us, we are of the opinion that 
lettuce meeting contract requirements here would have been worth 
$4.00 per carton, or a total of $3,360.00 for the carload. As to the 
lettuce actually delivered, we are of the opinion that its value was 
not in excess of $2.00 per carton, or a total of $1,680.00 for the car- 
load. The difference between those values is $1,680.00, which figure 
represents the damages suffered by respondent due to complain- 
ant’s breach. Subtracting those damages, $1,680.00, from the con- 
tract price of $2,352.00, leaves $672.00 due and owing complainant 
from respondent in connection with this transaction. Respondent’s 
failure to pay this amount to complainant is a breach of contract, 
in violation of section 2 of the act, for which reparation should be 
awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $672.00, with interest thereon 
at the rate of 8 percent per annum from October 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,962) 


CALAVO GROWERS OF CALIFORNIA v. B & B PRODUCE Co. PACA 
Docket No. 2-2810. Decided January 15, 1973. 


Order for reparation 
This order is issued in accordance with the facts and circumstances set 
forth herein. 


Tuttle & Taylor, Los Angeles, California, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $6,467.50 against respondent in connection with transac- 
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tions in interstate commerce involving six truckloads of avocados. 
A copy of the formal complaint was served upon respondent, which 
filed an answer thereto, admitting the material allegations of the 
complaint, including the indebtedness claimed by complainant. Ac- 
cordingly, the issuance of an order without further procedure is 
appropriate, pursuant to section 47.8(d) of the rules of practice (7 
C.F.R. 47.8(d)). 


Complainant, Calavo Growers of California, is a corporation 
whose address is 4833 Everett Avenue, Los Angeles, California. 
Respondent is a partnership composed of Dominic B. Barzilla and 
Joe J. Biondo, doing business as B & B Produce Co., whose address 
is 3104 Produce Row, Houston, Texas. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation of section 
2 of the act. Accordingly, within 30 days from the date of this 
order, respondent shall pay complainant $6,467.50, with interest 
thereon at the rate of 8 percent per annum from August 1, 1972, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 14,963) 


G. & S. PRODUCE COMPANY, INC. v. THE A. GORDON FRUIT & PRO- 
DUCE COMPANY. PACA Docket No. 2-2554. Decided January 
15, 1973. 


Contract requirements—Determined to be fair, average quality—Failure 
to meet—Dismissal 


Where the lettuce in issue contained excessive permanent grade defects, 
respondent’s rejection thereof was justified, and the complaint is 
dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award of $2,374.96 for damages sustained in connection 
with a shipment of lettuce in interstate commerce. 


A report of investigation prepared by the Department was 
served on each party. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, denying liability. 


Since the amount of damages sought does not exceed $3,000, 
the shortened procedure provided for in section 47.20 of the rules 
of practice (7 C.F.R. 47.20) is applicable. Pursuant to such pro- 
cedure, complainant filed an opening statement and respondent 
filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, G. & S. Produce Company, Inc., is a corpora- 
tion whose addressis P. O. Box 552, Somerton, Arizona. 


2. Respondent, The A. Gordon Fruit & Produce Company is a 
corporation whose address is P. O. Box 14167, Hartford, Con- 
necticut. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


8. On or around January 15, 1972, complainant sold to re- 
spondent 450 cartons of “G & S” brand lettuce, guaranteed to 
meet good delivery standards except for frost damage, at $6.50 
a carton, plus cooling, or a total contract price of $3,080.00, f.o.b. 
Somerton, Arizona. 


4. On January 15, 1972, a Federal-State inspection was made 
of 450 cartons of “G & S” brand lettuce at the Somerton Siding 
in Somerton, Arizona. The inspection certificate reads in part as 
follows: 


“Averages 34% Hard, 47% Firm, 16% Fairly Firm Defects 
average within tolerance including 3% soft. No decay. Meets 
Canadian Import Requirements Grade—U. S. No. 1.” 


5. On January 16, 1972, complainant shipped 450 cartons of 
lettuce by truck to respondent in Hartford, Connecticut. 


6. Upon arrival in Connecticut on January 20, 1972, the ship- 
ment of lettuce was Federally inspected. The inspection certifi- 
cate read in part: 
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“Quality: G & S lot-Many heads are fairly well trimmed. 
Average 91% hard or firm, 9% fairly firm. Grade defects 
range 13 to 20 heads per carton average 62% poorly trim- 
med, Outer leaves are mostly light green to green, many 
show slight brown discoloration not affecting grade. 


“Condition: G & S lot-Heads or portions of heads not affected 
by decay are fresh and crisp. Less than 1% decay. 


“Grade: Fails to grade U. S. No. 1 91% ... hard or firm 
. . account of grade defects. 


“Remarks: Inspection and certificate restricted to product 
and lading in rear stack and upper 2 layers in remainder of 
load. One G & S carton stamped “Ariz. Fed-State Insp. Lot 
015-43.” 


7. On the night of January 21, 1972, respondent notified com- 
plainant by telegram that it would not accept the shipment be- 
cause the lettuce was of unmerchantable quality. Upon receipt 
of this notice complainant diverted the shipment to Post and 
Taback, Inc., in New York, New York, which sold it for net pro- 
ceeds of $705.04. 


8. The formal complaint was filed on March 10, 1972, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The parties agree that the lettuce involved herein was not sold 
on the basis of a U. S. grade. However, complainant attaches 
to the complaint, as evidence that the lettuce shipped met con- 
tract requirements, a shipping point inspection certificate show- 
ing that 450 cartons of lettuce, G & S brand, graded U. S. No. 1 
on the date of sale, January 15, 1972. The lettuce which reached 
contract destination, Hartford, Connecticut, failed to grade U. S. 
No. 1 because of grade defects averagnig 62%, poorly trimmed. 
Respondent rejected the shipment. Complainant, however, points 
out that the destination inspection was restricted to the rear 
stack and the upper two layers of the remainder of the load, im- 
plying that the inspection was not representative of the load. 


The record contains a statement from the shipping point in- 
spector to the effect that each of the cartons inspected by him 
were stamped “Lot 015-43”. The destination inspection certifi- 
cate, however, contains the statement that only “One G & S car- 
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ton noted stamped ‘Ariz. Fed-State Insp. Lot 015-43’”. The 
shipping point inspector further observed in his statement, re- 
ferred to above, that he had no knowledge concerning the loading 
of the lettuce he inspected on January 15. 


On the basis of the record before us, it is our opinion that the 
lettuce loaded and shipped to respondent has not been shown to 
have been the same lettuce that was inspected at shipping point 
on January 15, 1972. Accordingly, the only clear evidence that 
we have related to the condition and/or quality of the lettuce in- 
volved herein is that contained in the inspection certificate issued 
at contract destination, Hartford, Connecticut, on January 20, 
1972, certifying that the lettuce received by respondent had qual- 
ity defects averaging 62% poorly trimmed. 


While there is nothing to show that the subject lettuce was 
sold on a grade basis, it is our opinion that the parties to the 
transaction contemplated the purchase and sale of lettuce that 
was at least fair, average quality. In view of the 62% perma- 
nent grade defects found in the lettuce at Hartford, we conclude 
that this load was not responsive to the requirements of the con- 
tract, and that respondent’s rejection was therefore justified. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,964) 


ERVIN G. CANAM v. RICHARD WELLER. PACA Docket No. 2-2559. 
Decided January 16, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 


Paul G. Maddox, Woodstock, N. B., Canada, for complainant. 
Frank V. Charles, Weltham, Massachusetts, for respondent. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued December 5, 1972, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent. Respondent filed a petition for reconsideration 
within the 10-day period allowed by section 47.24 of the rules of 
practice (7 C.F.R. 47.24). In accordance with that section, the 
timely filing of the petition operated to set aside our order of 
December 5, 1972, pending final action on the petition. 


Upon reconsideration of the order of December 5, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the evi- 
dence and by the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 


The order of December 5, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Receipt is hereby acknowledged of a letter from complainant 
stating that respondent had sent complainant a check for $1,035 
as payment in full of the reparation award. If payment has been 
made we will regard the award as satisfied. 


Copies hereof shall be served upon the parties. 


(No. 14,965) 


HENDRIX-MCDANIEL Co. v. H. H. EVON Co. PACA Docket No. 
2-2771. Decided January 16, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 


Complainant pro se. 
Sam Fisher, Little Rock, Arkansas, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued December 12, 1972, awarding reparation to complainant 
against respondent. A copy of this order was served upon re- 
spondent. Respondent filed a petition for reconsideration within 
the 10-day period allowed by section 47.24 of the rules of prac- 
tice (7 CFR 47.24). In accordance with that section, the timely 
filing of the petition operated to set aside our order of December 
12, 1972, pending final action on the petition. 


Upon reconsideration of the order of December 12, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance of 
such order. The order, in our opinion, is supported by the evi- 
dence and the law applicable thereto. Accordingly, respondent’s 
petition is hereby dismissed without prior service upon com- 
plainant. 


The order of December 12, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,966) 


JAMES BrRos., INc. v. H. H. EVON Co. PACA Docket No. 2-2772. 
Decided January 16, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 


Complainant pro se. 
Sam Gibson, Little Rock, Arkansas, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued December 12, 1972, awarding reparation of $13,854.84 to 
complainant against respondent as an undisputed amount. A 
copy of this order was served upon respondent. Respondent filed 
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a petition for reconsideration within the 10-day period allowed 
by section 47.24 of the rules of practice (7 CFR 47.24). In ac- 
cordance with that section, the timely filing of the petition op- 
erated to set aside our order of December 12, 1972, pending final 
action on the petition. 


Upon reconsideration of the order of December 12, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the 
evidence and the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 


The order of December 12, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,967) 


LUSK PRODUCE Co. v. H. H. EvoN Co. PACA Docket No. 2-2774. 
Decided January 16, 1973. 


Order upon reconsideration 


This order is issued in accordance with the facts stated herein. 


Complainant pro se. 
Sam Gibson, Little Rock, Arkansas, for respondent. 
James Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1980, as amended (7 U.S.C. 499a et seq.), an order was 
issued December 13, 1972, awarding reparation of $18,088.51 to 
complainant against respondent as an undisputed amount. A copy 
of this order was served upon respondent. Respondent filed a 
petition for reconsideration within the 10-day period allowed by 
section 47.24 of the rules of practice (7 CFR 47.24). In accord- 
ance with that section, the timely filing of the petition operated 
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to set aside our order of December 13, 1972, pending final action 
on the petition. 


Upon reconsideration of the order of December 13, 1972, we 
find that all the matters set forth in respondent’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. The order, in our opinion, is supported by the 
evidence and the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 


The order of December 13, 1972, is hereby reinstated and the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies hereof shall be served upon the parties. 


(No. 14,968) 


In re GEORGE STEINBERG & SON, INC. PACA Docket Nos. 2-1757 
and 2-2107. Decided January 18, 1973. 


Failure to pay—Bankruptcy no defense—Wilfullness factor—Prohibition of 
employment of responsibly connected person—Due process 
and equal protection contentions—Laches— 
Inapplicability of—Request for license denied 


Where respondent wilfully, flagrantly, and repeatedly violated the Act and 
the regulations by failure to pay 19 sellers on 283 occasions, respond- 
ent’s application for a license under the Act is denied, and the facts 
and circumstances as set forth herein shall be publishea. 


Dennis Becker, for complainant. 
Robert A. Katz, New York, New York, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


The proceedings involved herein are a disciplinary proceeding 
and a Notice To Show Cause (why a new license should not be 
denied to the respondent), both initiated against the same respond- 
ent under the Perishable Agricultural Commodities Act, 1930, as 
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amended (7 U.S.C. 499a et seq.), hereafter referred to as the 
“Act”. These actions were consolidated inasmuch as both involve 
the same factual issues. 


The disciplinary Complaint in PACA Docket No. 2-1757 was filed 
on July 1, 1970, alleging that the respondent, during the period 
April 1968 through May 1969, when it was a licensee under the 
Act, purchased, received and accepted without complaint, in inter- 
state or foreign commerce, 328 lots of perishable agricultural com- 
modities from 21 sellers, but failed to make full payment of the 
agreed purchase prices, leaving $67,641.96 unpaid. The Complaint 
further alleged that the acts of respondent in failing to pay fully 
the above-mentioned agreed purchase prices, as required by the 
Act, constituted flagrant and repeated violations of § 2 of the Act 
(7 U.S.C. 499b). Complainant requested that the Judicial Officer 
find that respondent had committed flagrant and repeated viola- 
tions of the Act pursuant to § 8 of the Act (7 U.S.C. 499h). 


No answer was filed by the respondent, and on September 10, 
1970, the Hearing Examiner filed a Recommended Decision finding 
that the alleged violations had been committed, and concluding 
that such violations were repeated and flagrant. On November 6, 
1970, the Judicial Officer entered an Order that the finding of the 
violations be published, to become effective November 17, 1970. 


Although the only respondent named in the complaint is George 
Steinberg & Son, Inc., the corporation is no longer active, and, 
therefore, the real impact of a finding of flagrant and repeated 
violations by the corporation would be felt only by Paul Steinberg, 
who was Secretary and 50% owner of the corporation during the 
relevant time period. The other officer and 50% owner of the corpo- 
ration, George Steinberg, is deceased. The Act prohibits the em- 
ployment of a person by any licensee for one year if such person 
was responsibly connected with a corporation which “has been 
found after notice and opportunity for hearing to have committed 
any flagrant or repeated violation” of the Act (7 U.S.C. 499h(b) ). 


On November 16, 1970, the respondent moved for a stay of the 
effective date of the Order, pending the filing of a motion to re- 
open after default. Respondent filed such a motion on December 7, 
1970, and on December 28, 1970, complainant answered the motion. 


On January 13, 1970, the Judicial Officer issued an order reopening 
the proceeding after default. 
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On February 5, 1971, respondent filed an Answer, denying the 
allegations of failure to pay “only as to the specific number of in- 
volved lots and as to the specific sum of money which the com- 
plaint alleges Respondent failed to pay, and as to the specific 
number of sellers involved. Said denial is made on the grounds 
that the Respondent’s sole surviving officer, PAUL STEINBERG, 
is at this time without sufficient knowledge in that the Respond- 
ent’s books and records are not available to him or within his 
custody or controll. * * * Respondent does not deny the failure to 
make full payment on perishable agricultural commodities received 
and accepted in interstate commerce.” Respondent denied that the 
failure to make full payment constituted flagrant and repeated 
violations of the Act, and as defenses, it pleaded that: (1) it was 
involved in an involuntary bankruptcy proceeding since November 
19, 1968, and could not be held responsible for violations which 
occurred on or after that date; (2) to the extent the application of 
the Act contravenes the provisions and spirit, intent and purpose 
of the Bankruptcy Act, it is invalid; (3) the Act is invalid because 
it seeks to exact a punishment or attainder without the protection 
of criminal procedures; it seeks to deprive a person of his right to 
employment, which amounts to cruel and inhuman punishment in 


violation of the Eighth Amendment, and the Act is discriminatory 
and violates the fundamental right of equal protection and due 
process under the Fifth and Fourteenth Amendments; (4) the 
complainant was guilty of laches in bringing the action; and (5) 
the proceeding is void because the action was not filed by the 
proper governmental official. 


On March 24, 1971, respondent applied for a license under the 
Act. Respondent had permitted its prior license to lapse on June 
28, 1969, by failing to renew it. On April 12, 1971, complainant 
filed a Notice To Show Cause why such a license should not be re- 
fused. This notice was docketed as PACA Docket No. 2-2107. 
Complainant set forth as the basis of its denial of the application, 
pending a showing of cause by the respondent, the alleged failure 
of the respondent to make full payment promptly for 328 lots of 
perishable agricultural commodities which were received in, or in 
contemplation of interstate commerce, with unpaid obligations 
totalling $67,641.96. The 328 lots specified in the Notice To Show 
Cause were the same as those set forth in the disciplinary Com- 
plaint in PACA Docket No. 2-1757. 


On April 19, 1971, complainant moved for a consolidation of the 
disciplinary complaint and the notice to show cause proceeding. 
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On April 26, 1971, the Hearing Examiner issued a “Notice of Con- 
solidation and of Oral Hearing” in the dockets involved herein. On 
May 7, 1971, respondent filed its Answer in PACA Docket No. 2- 
2107, and incorporated by reference all defenses which it raised in 
the disciplinary proceeding, PACA Docket No. 2-1757. 


On May 18, 1971, a hearing was held on the factual issues in 
both dockets before Dorothea A. Baker, Hearing Examiner, United 
States Department of Agriculture, at New York, New York. Den- 
nis Becker, Office of the General Counsel, United States Depart- 
ment of Agriculture, represented complainant, and Robert A. Katz, 
15 Park Row, New York, New York, represented the respondent. 


At a prehearing conference, the facts set forth in paragraphs 1, 
2, and 3 of the Complaint filed July 1, 1970 (PACA Docket No. 2- 
1757), were stipulated to by the parties. The facts appearing in 
paragraph 3 of the Complaint filed in Docket No. 2-1757 are the 
same as those set forth in paragraph 1 of Docket No. 2-2107 (see 
Prehearing Conference Memorandum filed May 19, 1971, by the 
Hearing Examiner). Thus, by virtue of the stipulation at the pre- 
hearing conference, respondent admitted that it failed to make 
full payment for 328 lots of perishable agricultural commodities 


from 21 sellers, and that $67,641.96 was due and unpaid in these 
transactions, 


While the Complaint and Notice to Show Cause in the two pro- 
ceedings involved herein both alleged that respondent purchased, 
received and accepted without complaint, in interstate or foreign 
commerce, 328 lots of perishable agricultural commodities from 
21 sellers, but failed to make full payment of the agreed purchase 
prices, leaving $67,641.96 unpaid, and the parties stipulated 
thereto, complainant has indicated in its brief, p. 5, fn. 1, that it 
desires to pursue only those violations which occurred prior to 
January 8, 1969, “the date by which respondent had been adjudi- 
cated a voluntary bankrupt by a District Court of the United 
States.” ! The allegations contained in paragraph 3 of the Com- 
plaint and paragraph 1 of the Notice to Show Cause which com- 
plainant does not desire to pursue in these proceedings are items 
3-6, 177-194, 204-208, 293-300, and 319-328.? This leaves 283 trans- 


1. Actually, on January 8, 1969, the respondent merely consented to an adjudication of 
bankruptcy if it could not make a satisfactory arrangement with its creditors (see 
Finding 5, infra). 

. The complainant (Brief, p. 5, fn. 1) erroneously listed this figure as 315-328, but items 
$15, 316, 317, and 318 occurred prior to January 8, 1969. Hence the number of transac- 
tions involved in these proceedings is 283, rather than 279. This accounts for the minor 
discrepancy in figures between this decision and the Recommended Decision. 





240 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 236 


actions involved in these proceedings, relating to the respondent’s 
failure to pay 19 sellers a total of $57,207.42. 


The Hearing Examiner filed her Recommended Decision on July 
25, 1972, recommending that the denial of respondent’s license 
application was valid and legal. As to the disciplinary proceeding, 
she determined that respondent had not been given the “opportun- 
ity to demonstrate or achieve compliance” (i.e., a second chance) 
before filing of the complaint, as she believed was required by Jn 
re American Fruit Purveyors, Inc., 30 Agriculture Decisions 1542 
(1971). Accordingly, she recommended that the complaint be dis- 
missed, . 


Exceptions to the Recommended Decision were filed by both 
parties. Oral argument was held before the Judicial Officer on 
September 15, 1972, in New York, New York. After the oral argu- 
ment, the respondent was afforded the opportunity to file a state- 
ment in the nature of an offer of proof in order to aid the Judicial 
Officer in determining whether the proceeding should be remanded 
to receive additional evidence, primarily with respect to wilfulness. 
The respondent filed a Motion to Dismiss on October 10, 1972, and 
a statement in the nature of an offer of proof on November 20, 
1972. 


Final administrative authority to decide cases under the Act has 
been delegated to the Judicial Officer (36 F.R. 3210; 37 F.R. 28463, 
28475) .8 


FINDINGS OF FACT 


1. Respondent in both proceedings, George Steinberg & Son, 
Inc., is a corporation organized and existing under the laws of the 
State of New York, whose mailing address (since November 16, 
1970) is in care of Paul Steinberg, 2020 Bergen Avenue, Brooklyn, 
New York 11234. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 192740 was issued to respondent on June 28, 1961. This license 
was renewed annually until June 28, 1969, when it terminated be- 


8. The office of Judicial Officer is a career position, established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1958 (5 U.S.C. 
1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held the office from 
1942 to 1972. The present Judicial Officer was appointed in January 1971, having been 
involved with the Department’s regulatory programs since 1949 (including 3 years’ trial 
litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regu- 
latory program). 
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cause respondent failed to renew it (Comp. Ex. 5). At the time of 
the transactions involved herein, the officers and stockholders of 
George Steinberg & Son, Inc., were: George Steinberg, President 
and owner of 50% of the stock; and Paul Steinberg, Secretary and 
owner of 50% of the stock (Comp. Ex. 5). 


3. During the period April 24, 1968, through January 7, 1969, 
respondent, acting as a dealer, purchased, received and accepted 
without complaint, in interstate or foreign commerce, 283 lots of 
perishable agricultural commodities from 19 sellers, but failed to 
make full .payment of the agreed purchase prices, leaving 
$57,207.42 unpaid (paragraph 3 of Complaint in Docket No. 2-1757 
and paragraph 1 of Notice To Show Cause in Docket No. 2-2107, 
as stipulated to by the parties at the prehearing conference). 


4. Of these 283 instances of failure to make full payment, 253 
transactions, in which $50,707.94 was not paid, occurred prior to 
November 19, 1968, the date on which an involuntary bankruptcy 
petition was filed against the respondent. These 253 violations are 
those numbered in the original complaint as follows: 1-2, 7-35, 
37-76, 80-108, 113-137, 139-146, 149-172, 195-203, 209-223, 226-247, 
251-254, 256-270, 273-277, 280-290, 301-311, and 315-318. 


5. On November 19, 1968, a petition for involuntary bankruptcy 
was filed against the respondent (Tr. 115), and Paul Steinberg as- 
sumed full control of the corporation on that date. Respondent 
denied the material allegations of the petition, and trial of the 
issues raised in that petition was set for January 8, 1969 (Tr. 115- 
116). On December 27, 1968, the Court entered an order permitting 
the debtor to operate as a debtor in possession (Tr. 116-117). The 
Court also appointed an official Creditors Committee. However, no 
one supervised Paul Steinberg’s activities in operating the re- 
spondent corporation during the period subsequent to November 
19, 1968, on a day to day basis, except that an accountant looked 
at the respondent’s records at the end of each month and made re- 
ports to the creditors (Tr. 104-105, 116-117). On January 8, 1969, 
respondent withdrew its Answer and consented to an adjudication 
of bankruptcy in the event it could not enter an acceptable plan of 
arrangement with its creditors. A voluntary plan was entered and 
accepted by the creditors pursuant to § 11 of the Bankruptcy Act 
(Tr. 116). On June 2, 1969, respondent abandoned the plan of ar- 
rangement, and entered involuntary bankruptcy (Tr. 116). 


6. Complaint first learned of the violations alleged in the com- 
plaint in this action on July 18, 1969, when it received a letter 
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from the New York Produce Trade Association (Tr. 75). The in- 
vestigation of the violations was concluded towards the end of 
January, 1970 (Tr. 77). Respondent was sent a letter on April 21, 
1970, advising it of the belief by complainant that it had commit- 
ted the violations alleged in the complaint, and affording it an 
opportunity to offer an explanation for them (Comp. Ex. 4; Tr. 
77-78). Respondent did not answer the letter (Tr. 77). A formal 
complaint (PACA Docket No. 2-1757) was filed July 1, 1970, signed 
by Floyd F. Hedlund, Director, Fruit and Vegetable Division, Con- 
sumer and Marketing Service, United States Department of Ag- 
riculture. 


7. Respondent is no longer in business (Tr. 102-103, 105-106; 
Comp. Ex. 5), and its license lapsed June 28, 1969, when it failed 
to renew it. Of the two officers of the corporation, George Stein- 
berg is now deceased, having died in August, 1970 (Tr. 103). Paul 
Steinberg, the other officer, presently works for Man-Vana Sales 
Corporation, a licensee under the Act (Tr. 93). During the period 
from November 19, 1968 (when the petition for involuntary bank- 
ruptcy was filed), through June, 1969, Paul Steinberg was the only 
active officer in the corporation (Tr. 103, 121-122). Thirty of the 
283 violations, involving failure to pay $6,499.48 to 13 sellers, oc- 
curred from November 19, 1968, through January 7, 1969, i.e., 
the period in which Paul Steinberg was the sole active officer of 
the corporation. These 30 violations are those numbered in the 
original complaint as follows: 36, 77-79, 109-112, 138, 147-148, 173- 
176, 224-225, 248-250, 255, 271-272, 278-279, 291-292, and 312-314. 
During the entire period in which violations occurred, Paul Stein- 
berg was an officer and 50% owner of the corporation, and active 
in respondent corporation (Tr. 13-18, 25-41, 49-56, 94-100, 113- 
114). Prior to November 19, 1968, however, Paul Steinberg acted 
principally as a buyer for the corporation, and his father, George 
Steinberg, principally handled the office matters, including pay- 
ing the bills (Tr. 31-41, 94-100). 


8. The respondent’s failure to pay $57,207.42 owed to 19 sellers 
for 283 lots of perishable agricultural commodities constituted 
wilful, flagrant and repeated violations of § 2 of the Act (7 U.S.C. 
499b). 


CONCLUSIONS 
I. Respondent’s Violations Were Repeated And Flagrant. 
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The uncontroverted facts in th‘s case compel the finding and 
conclusion that the respondent corporation committed flagrant 
and repeated violations of § 2 of the Act (7 U.S.C. 499b). It is 
unlawful under § 2 of the Act to fail to make full payment prompt- 
ly in respect to any transaction in interstate or foreign commerce 
involving a perishable agricultural commodity. Section 2 of the 
Act provides (7 U.S.C. 499b(4)): 


It shall be unlawful in or in connection with any transaction 


in interstate or foreign commerce— 
* * * 


(4) For any commission merchant, dealer, or broker * * * in 
connection with any transaction involving any perishable ag- 
ricultural commodity * * * to fail or refuse truly and correctly 
to account and make full payment promptly in respect to any 
transaction in any such commodity to the person with whom 
such transaction is had * * *. 


Respondent corporation, George Steinberg & Son, Inc., the only 
respondent in this proceeding, stipulated that it accepted but did 
not pay $57,207.42 to 19 sellers of perishable agricultural commodi- 
ties in 283 transactions in interstate or foreign commerce, between 


April 24, 1968, and January 7, 1969.‘ Failure to pay $57,207.42 to 
19 sellers on 283 occasions over a period of about 9 months con- 
stitutes “repeated” and “flagrant” violations, as those terms are 
used in the Act (see 7 U.S.C. 499d(b) (B), 499h(a), 499h(b) (2) ). 


The violations were repeated because they did not occur on a 
single occasion, but rather on a large number of occasions over a 
relatively long period of time. In Zwick v. Freeman, 373 F.2d 110, 
115 (C.A. 5), certiorari denied, 389 U.S. 835, the Court held, in a 
factual situation very close to the one here, that 295 instances of 
failure to pay over several months constituted repeated violations 
of the Act. Respondent’s violations of the Act were likewise plain- 
ly repeated, as that term is commonly used, to mean recurring 
again and again (Webster’s Third New International Dictonary 
(1964), p. 1924). 


Even though the Act is satisfied if violations are repeated or 
flagrant (7 U.S.C. 499d(b) (B), 499h(a), 499h(b) (2) ), it is clear 
that the violations involved herein were repeated, and also flag- 
rant. Here, as in the similar case of Zwick v. Freeman, 373 F.2d 


4. The stipulation included additional transactions which are no longer relied on by the 
complainant. 
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110, 115 (C.A. 2), certiorari denied, 389 U.S. 835, referred to in 
the preceding paragraph— 


it is inconceivable that * * * [respondent was] unaware of 
* * * Tits] financial condition and unaware that every addi- 
tional transaction * * * [it] entered into was likely to result 
in another violation of the [Perishable Agricultural] Com- 
modities Act. It would be hard to imagine clearer examples 
of “flagrant” violations of the statute than were exemplified 
by * * * [respondent’s] conduct. 


It has been held in many prior administrative decisions under 
the Act that failure to pay for perishable agricultural commodities 
in a substantial number of transactions constitutes flagrant and 
repeated violations of the Act. See, e.g., In re Cloud and Hatton 
Brokerage, 18 Agriculture Decision 547 (1959); In re Ripley 
Vegetable Company, 24 Agriculture Decisions 360 (1965); In re 
Colony Fruit and Produce Distributors, Inc., 25 Agriculture Deci- 
sions 1062 (1966) ; In re Dixie Tomato & Produce, 28 Agriculture 
Decisions 948 (1969) ; In re Reese Sales Company, 28 Agriculture 
Decisions 1150 (1969) ; In re John Martino, 28 Agriculture Deci- 
sions 1357 (1969). 


Respondent’s counsel suggested during the oral argument that 
part of the money owed was probably paid to the sellers by the 
trustee in bankruptcy (Oral Arg., pp. 13, 30-32, 65). On September 
18, 1972, following the oral argument, the Judicial Officer afforded 
the respondent the opportunity to file a statement or offer of proof 
(to determine whether the proceeding should be remanded for a 
further hearing) as to various matters, including the following: 


(3) To what extent, if any, have the 19 sellers been paid for 
the 279 lots of perishable agricultural commodities totalling 
$55,250.88 referred to in Finding of Fact 3? 


The statement filed by the respondent on November 20, 1972, p. 
8, states that the “Final Report of Trustee indicates collection of 
assets in excess of $11,000,” but fails to state that any part of 
such $11,000 was paid to the 19 sellers involved herein. Since the 
respondent’s counsel stated in such statement, p. 4, that his source 
of information, in this respect, was “personal conversation with 
attorneys for trustee and an examination of final report,” and 
since respondent’s counsel also could have contacted some or all of 
the 19 sellers, it is reasonable to infer either that no part of the 
$11,000 went to the 19 sellers or that the amount paid to them by 
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the trustee was embarrassingly small. In any event, even if all of 
the money collected by the trustee went to the 19 sellers, this would 
not alter my finding and conclusion that the respondent corpora- 
tion’s violations were flagrant and repeated. 


Il. Effect of Respondent’s Violations on Paul Steinberg. 


The finding that respondent corporation repeatedly and fla- 
grantly violated the Act is of actual significance in this case only 
to Paul Steinberg, an officer and 50% shareholder in respondent 
corporation.’ Section 8 of the Act (7 U.S.C. 499h(b)) provides 
that no licensee under the Act shall for one year employ any per- 
son “responsibly connected” with any “person” (including corpo- 
rations, 7 U.S.C. 499a(1)) “who has been found after notice and 
opportunity for hearing to have committed any flagrant or re- 
peated violation” of section 2 of the Act (7 U.S.C. 499b). This is 
a mandatory requirement of the statute which necessarily follows 
from a finding that the respondent corporation committed re- 
peated or flagrant violations of the Act. After one year, the Secre- 
tary may approve the employment by a licensee of such a person 
who was responsibly connected with a flagrant and repeated vio- 
lator upon the licensee’s furnishing a surety bond, or he may ap- 
prove such employment after two years without bond (7 U.S.C. 
499h(b)). 


Paul Steinberg is presently employed by Man-Vana Sales Cor- 
poration, a licensee under the Act, and, therefore, this employ- 
ment will be interrupted for one year as a result of the finding 
that respondent corporation flagrantly and repeatedly violated 
the Act. 


Respondent argues that Paul Steinberg was not responsible for 
the violations involved herein because, at least prior to the initia- 
tion of the bankruptcy proceedings against the corporation on 
November 19, 1968, Paul Steinberg lacked any personal involve- 
ment in the accounts and internal policy of the corporation, which 
were handled primarily by his father, George Steinberg, also an 
officer and 50% shareholder, who is now deceased. 


It is uncontested, as the Hearing Examiner found (Proposed 
Finding of Fact 7), that Paul Steinberg was the “only active of- 
ficer in the corporation” from November 19, 1968, until June 1969 
when it ceased doing business. Thirty of the violations (which 


5. The other officer and shareholder is deceased, and the respondent corporation is no 
longer in business. 
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occurred prior to the conditional consent to involuntary bank- 
ruptcy filed January 8, 1969), involving the failure to pay 
$6,499.48 to 13 sellers, occurred during this period when Paul 
Steinberg was the only active officer in the corporation. These 
30 violations alone would be sufficient to support a finding of 
flagrant and repeated violations by the corporation. In addition, 
it is admitted that prior to November 19, 1968, Paul Steinberg 
was active full time for the respondent corporation, primarily as 
its buyer (Tr. 95-96). 


Arguments over the extent of Paul Steinberg’s involvement in 
the corporation’s violations are irrelevant, however, since it is 
clear as a matter of law that he was “responsibly connected” with 
respondent corporation at all times pertinent to this proceeding. 
“Responsibly connected” is defined by the Act as follows (7 
U.S.C. 499a(9)): 


The term “responsibly connected” means affiliated or con- 
nected with a commission merchant, dealer, or broker as (A) 
partner in a partnership, or (B) officer, director, or holder 
of more than 10 per centum of the outstanding stock of a 
corporation or association * * * 


Paul Steinberg plainly falls within this definition since at all 
times pertinent to this proceeding he was an officer (Secretary) 


and 50% shareholder in respondent corporation, which was a 
“dealer” under the Act. 


The Act was specifically amended in 1962 (76 Stat. 673), by 
adding the foregoing definition of “responsibly connected,” in 
order to set forth a per se standard of determining who was “re- 
sponsibly connected” with a violator, thereby eliminating factual 
determinations such as respondent seeks. Birkenfield v. United 
States, 369 F.2d 491, 494 (C.A. 3). In the Birkenfield case, the 
individual was subject to the sanctions of § 8 (7 U.S.C. 499h(b) ) 
when the corporation, of which he was an officer, director and an 
owner of more than 10% of the stock, failed to pay a reparation 
award under 7 U.S.C. 499g. Birkenfield claimed that he was not 
“responsibly connected” since he “was only nominally such an 
official and shareholder, and that actual authority was vested in 
others” (369 F.2d at 493). The Court held that these defenses 
were “not sufficient as a matter of law” since Birkenfield was 
obviously “responsibly connected” within the statutory definition. 
The Court stated in Birkenfield (369 F.2d at 494): 
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The history of the Perishable Agricultural Commodities Act 
makes it clear that the Department was correct in inter- 
preting the statute as rejecting defenses such as _ those 
proffered by Birkenfield. The object of the Act is to suppress 
unfair and fraudulent practices in the industry. Enacted 
in 1930, the Act is regarded today as one of the government’s 
most successful regulatory programs, and the Act has re- 
ceived enthusiastic support from members of the regulated 
industry. However, one of the weak spots in the administra- 
tion of the P.A.C.A. has been the exclusion of persons who 
individually, or in conjunction with others, have violated 
the Act’s provisions. To correct this problem, Congress 
amended the Act in 1962, inter alia, defining “responsibly 
connected” in the present manner. The House Report in- 
dicates that the amendment was made to clarify the Act: 


“* * * At present the act applies only to the employ- 
ment of a person in a responsible position. This has 
caused serious difficulties due to the problem of deline- 
ating what constitutes a responsible position under all 
circumstances and the difficulty of ascertaining the true 
nature of the employee’s relationship with the licensee.” 
2 U.S. Code & Adm. News, 87th Cong., 2d Sess. 1962, pp. 
2749, 2755. 


Obviously, as interpreted by the Department, the 1962 
amendment was intended to establish “per se” exclusionary 
standards to ease the Department’s burden in these cases. 
We agree with the Department that Birkenfield’s proffered 
defense was not sufficient as a matter of law under the 
amended P.A.C.A. 


The enactment of a per se standard was intended to ease the 
Government’s burden of proof in enforcement actions. Birken- 
field v. United States, supra, 369 F.2d at 494 (see H. R. Rep. No. 
1546, 87th Cong., 2d Sess., reprinted in 1962 U.S. Code Cong. & 
Admin. News, p. 2749). 


In Zwick v. Freeman, 373 F.2d 110, 118 (C.A. 3), certiorari 
denied, 389 U.S. 835, the Court stated that Congress felt that the 
only way to prevent— 


flouting of the purposes of the Act was to forbid persons 
under suspension, persons whose licenses were revoked, and 
persons who had been or were currently responsibly con- 
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nected with them from all employment in the industry. While 
admittedly the result Congress desired could be harsh in 
some cases, we cannot say that Section 499h(b) is not rea- 
sonably designed to achieve the desired Congressional pur- 
pose. See Nebbia v. People of State of New York, 291 U.S. 
502, 525, 54 S.Ct. 505 (1934). 


Although the result of this statute may be “tough” or “harsh” 
in some cases, Congress has made the result inevitable by its 
mandate. Zwick v. Freeman, supra, 373 F.2d at 118; United 
States v. William R. Mandell Co., 242 F. Supp. 873, 875 (E.D. 
Pa.). “The Perishable Agricultural Commodities Act is ad- 
mittedly and intentionally a ‘tough’ law” (H.R. Rep. No. 1196, 
84th Cong., lst Sess., p. 2), and occasional hardship to the in- 
dividual is a consideration outweighed by the declared policy of 
Congress. Zwick v. Freeman, supra, 373 F.2d at 118. See, also, 
United States v. Dotterweich, 320 U.S. 277, 284-285; Callaghan 
v. Reconstruction Finance Corp., 297 U.S. 464, 468; Daitrymen’s 
League Cooperative Ass'n. v. Brannan, 173 F.2d 57, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825; General Ice Cream Corp. v. Ben- 
son, 118 F. Supp. 107, 108 (N.D. N.Y.), affirmed, per curiam, 217 
F.2d 646 (C.A, 2). Here the statute leaves no room for interpre- 
tation; the necessary result is clear and obvious and it must be 
enforced as written. United States v. Standard Brewery, 251 U.S. 
210, 217; Adams Express Co. v. Kentucky, 238 U.S. 190, 199; 
Crawford v. Burke, 195 U.S. 176, 189; Thornley v. United States, 
113 U.S. 310, 313; United States v. Turner, 246 F.2d 228, 230 
(C.A. 2); Christner v. Poudre Valley Cooperative Ass’n., 235 
F.2d 946, 950 (C.A. 10). 


III. The Act Is Constitutional. 


Although an administrative agency has no authority to question 
the constitutionality of a statute under its jurisdiction (California 
Comm'n. v. United States, 355 U.S. 534, 539; Central Nebraska 
Pub. P. & I. Dist. v. Pow. Comm’n., 160 F.2d 782, 783 (C.A. 8), 
certiorari denied, 332 U.S. 765; Engineers Public S. Co. v. Securi- 
ties and Exchange Commission, 188 F.2d 936, 952-953 (C.A. D.C.), 
dismissed as moot, 332 U.S. 788; Todd v. Securities and Exchange 
Commission, 187 F.2d 475, 478 (C.A. 6); Panitz v. District of 
Columbia, 112 F.2d 39, 41-42 (C.A. D.C.) ), it is clear that § 8 of 
the Act (7 U.S.C. 499h(b)), which prohibits any licensee from 
employing for one year a person responsibly connected with a 
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licensee found to be a flagrant or repeated violator, is not uncon- 
stitutional in any way. Respondent argues that it is violative of 
the 5th and 14th Amendments because it imposes a criminal pun- 
ishment without benefit of the safeguards of the criminal process. 
While the 14th Amendment applies only to the states (Shelley v. 
Kraemer, 334 U.S. 1; Truax v. Corrigan, 257 U.S. 312; Civil 
Rights Cases, 109 U.S. 3), and is thus inapposite here, the validity 
of Federal legislation under the Due Process Clause of the 5th 
Amendment is generally tested by the same rules employed to test 
state legislation under the 14th Amendment (see Bowles v. Will- 
ingham, 321 U.S. 503, 519-520; Heiner v. Donnan, 285 U.S. 312, 
325-326; Hibben v. Smith, 191 U.S. 310, 325-326; Cass Farm Co. 
v. Detroit, 181 U.S. 396, 398). 


It has been squarely held that § 8 of the Act (7 U.S.C. 499h(b) ) 
“does not violate the Fifth Amendment.” Zwick v. Freeman, 373 
F.2d 110, 118-119 (C.A. 2), certiorari denied, 389 U.S. 835. In the 
Zwick case, the respondent partnership was found to have com- 
mitted repeated and flagrant violations of the Act by failing to 
pay sums due for agricultural commodities in 295 transactions. 
The partners argued that section 8 of the Act violated the Fifth 
Amendment in barring them from all employment by a licensee for 


a year. The Court concluded that the Act was within Congress’ 
power, and that the Act’s sanction was proper and reasonable and 
not violative of the Fifth Amendment. 


The administrative sanction imposed by § 8 of the Act (7 U.S.C. 
499h(b)) upon persons responsibly connected with corporations 
guilty of repeated or flagrant violations of the Act is remedial, 
rather than criminal. Hastern Produce Co. v. Benson, 278 F.2d 
606, 610 (C.A. 3) ; Helvering v. Mitchell, 303 U.S. 391, 399; Dan- 
iels v. United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 
354 U.S. 989; In re Sy B. Gaiber & Co., 31 Agriculture Decisions 
474, 505 (1972) ; In re David G. Henner, 30 Agriculture Decisions 
1151, 1263 (1971). Although the government may not arbitrarily 
deny an individual the opportunity to engage in a chosen profes- 
sion (Greene v. McElroy, 360 U.S. 474, 492), the Constitution does 
not guarantee an unrestricted privilege to engage in business as 
one pleases. Nebbia v. New York, 291 U.S. 502, 527-528; Zwick v. 
Freeman, 373 F.2d 110, 118 (C.A. 8), certiorari denied, 389 U.S. 
835. Since Congress has the power to subject the perishable agri- 
cultural commodities industry to reasonable regulation (Zwick 
v. Freeman, 373 F.2d 110, 118 (C.A. 2), certiorari denied, 389 U.S. 
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835; Nelson v. Secretary of Agriculture, 183 F.2d 458, 455 (C.A. 
7)), it is a valid exercise of this power for § 8 of the Act to ex- 
clude some persons from all employment in the industry for 
specified periods of time. Zwick v. Freeman, supra, 373 F.2d at 
118; Birkenfield v. United States, 369 F.2d 491, 492-494 (C.A. 3). 

The due process and equal protection clauses do not prohibit a 
statute from applying its sanction to specified classes of persons; 
rather they require that the statute embrace all persons in like 
situations and that the classification be reasonable and natural. 
Morey v. Doud, 354 U.S. 457, 464-469; Galvan v. Press, 347 U.S. 
522, 529. 


Respondent argues that § 8 of the Act (7 U.S.C. 499h(b)) is 
unconstitutional because it applies harsher sanctions against those 
responsibly connected with a violator whose license has expired 
than against those responsibly connected with a violator whose 
license is still in effect. The basis for the respondent’s argument is 
the exception in § 8(b) (2) of the Act (7 U.S.C. 499h(b) (2)). 
Under this exception, the provisions of the Act which prohibit the 
employment by a licensee of a person responsibly connected with 
a person who was found to have committed flagrant or repeated 
violations “shall not apply to any case in which the license of the 


person found to have committed such violation was suspended and 
the suspension period has expired or is not in effect” (7 U.S.C. 
499h (b) (2)). 


The respondent argues that if the respondent’s license were 
still in effect, and if the Secretary concluded that the license should 
be suspended, the Act permits such suspension only “for a period 
not to exceed ninety days” (7 U.S.C. 499h(a)). The respondent 
concludes that if the corporation’s license had not lapsed, and if the 
Secretary determined to suspend the license (rather than revoke 
it), such suspension period could not exceed 90 days, and the pro- 
hibition of employment in § 8 of the Act would not apply after the 
90 day, or shorter, suspension period expired. But since the re- 
spondent’s license expired, respondent argues that the only remedy 
is to make a finding that the respondent committed flagrant or re- 
peated violations, which automatically precludes those responsibly 
connected with respondent from working for another licensee for 
an entire year. 


There are two answers to this argument. First, there is nothing 
to prohibit the suspension of a license which has lapsed. In Jn re 
Arthur N. Economou, CEA Docket No. 167, decision filed January 
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15, 1973, I set forth my reasons for disagreeing with the Depart- 
ment’s prior position that it could revoke, but not suspend, a 
license which had expired or terminated. The Decision states, pp. 
195-196: 


The Department has taken what I regard as an anomalous 
position in prior cases respecting the power to suspend or re- 
voke a license which was operative at the time of the violation, 
but expired before the order was issued. It has been held that 
it can revoke (Jn re L. L. L. Produce Co., 29 Agriculture De- 
cisions 849, 856; In re Turner Produce, 25 Agriculture De- 
cisions 87; In re Cloud & Hatton Brokerage, 18 Agriculture 
Decisions 547, 550; Jn re Port Compress Company, 10 Agri- 
culture Decisions 246, 254-256), but not suspend, such ex- 
pired licenses (Jn re Dunbeath-Hagen Corp., 26 Agriculture 
Decisions 465, 466; cf., In re Mandell, Spector, Rudolph Co., 
24 Agriculutre Decisions 897, 897-898). 


The reason for revoking an expired license is so that the De- 
partment can, in appropriate circumstances, prevent the per- 
son from becoming a licensee in the future (see In re Port 
Compress Company, 10 Agriculture Decisions 246, 254-256, 
and cases cited therein). But the same reason applies, for a 
more limited period, to suspending an expired license. The 
Act provides that an expired license “shall be renewed upon 
application therefor unless the registration has been suspend- 
ed (and the period of such suspension has not expired) or 
revoked after notice and hearing as prescribed in this Act.” 
7 U.S.C. 6f(1). Hence the difference in administrative need 
between suspending or revoking an expired license is a matter 
of degree, not kind. 


Also, the statutory authority to suspend is identical to the 
statutory authority to revoke, i.e., the Secretary may suspend 
or revoke “if such person is registered as futures commission 
merchant or as floor broker hereunder.” 7 U.S.C. 9. In order 
to achieve the purposes of this remedial Act, it must be in- 
terpreted to read “if such person is registered at the time of 
the violation” rather than “if such person is registered at the 
time of the issuance of the order.”’ Remedial statutes should 
be liberally construed to achieve the Congressional purpose. 
Sunshine Coal Co. v. Adkins, 310 U.S. 381, 392; McDonald v. 
Thompson, 305 U.S. 268, 266; Piedmont & Northern Ry. v. 
Comm’n., 286 U.S. 299, 311-312; Bruhn’s Freezer Meats v. 
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U.S. Department of Agriculture, 488 F.2d 1832, 1836 (C.A. 
8); Fulford v. Forman, 245 F.2d 145, 153 (C.A. 5); Adler v. 
Northern Hotel Co., 175 F.2d 619, 620-621 (C.A. 7). See, 
also, Black v. Magnolia Liquor Co., 355 U.S. 24, 26. “Remedial 
statutes should be liberally construed and should be inter- 
preted (when that is possible) in a manner tending to dis- 
courage attempted evasions by wrongdoers.” Westinghouse 
Electric Corp. v. Pacific Gas & Electric Co., 326 F.2d 575, 580 
(C.A. 9), quoting from Scarborough v. Atlantic Coast Line 
R. R. Co., 178 F.2d 253, 258 (C.A. 4), certiorari denied, 339 
U.S. 919. 


The same reasoning applies to the Perishable Agricultural Com- 
modities Act. The need to suspend an expired license to prevent 
the violator from applying for a new license (for the period of 
the suspension) is just as great in this Act (see 7 U.S.C. 499d- 
(b) (A)) ® as in the Commodity Exchange Act. In fact, the need 
for the power to suspend an expired license is greater in this Act 
than in the Commodity Exchange Act because of the problem 
presented by the respondent in this case; 7.e., without such power, 
the Secretary might have to prevent a person responsibly con- 
nected with a violator from being employed by another licensee for 
a year, whereas, with the power to suspend, he has the discretion 
to impose a shorter sanction. Hence I conclude that the Act au- 
thorizes the suspension of a license which has lapsed or expired,’ 
and, therefore, there is no basis for the respondent’s argument 
that the Act differentiates between active licenses and expired 
licenses insofar as the permissible penalties affecting either the 
violator or persons responsibly connected with the violator. 


The second reason why the respondent’s argument is without 
merit in this case is that if a person violates the Act, the Secretary 
may “suspend the license of such offender for a period of not to 
exceed ninety days, except that, if the violation is flagrant or re- 


6. It is provided in 7 U.S.C. 499(b) as follows: 

The Secretary shall refuse to issue a license to an applicant if he finds that 
that applicant, or any person responsibly connected with the applicant, is 
a person who, or is or was responsibly connected with a person who— 

(A) has had his license revoked under the provisions of section 499h 
of this title [§ 8 of the Act] within two years prior to the date of the 
application or whose license is currently under suspension * * *. 

7. It is irrelevant whether the license expires before or after the complaint is issued. See 
the cases cited in In re Port Compress Company, 10 Agriculture Decisions 246, 254 
(1961). The contrary decisions in In re Colony Fruit & Produce Distributors, Inc., 25 
Agriculture Decisions 1062 (1966), and In re Dixie Tomato & Produce, 28 Agriculture 
Decisions 948 (1969), holding that a license cannot be revoked if it expired before the 
complaint was issued, will no longer be followed. 
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peated, the Secretary may, by order, revoke the license of the of- 
fender” (7 U.S.C. 499h(a)). If the offender’s license is revoked, 
the employment prohibition applicable to those responsibly con- 
nected with the offender is identical to the case where there has 
been a finding that the offender has committed a flagrant or re- 
peated violation—i.e., in either case, there is a mandatory one- 
year prohibition of employment by another licensee (7 U.S.C. 
499h (b) ). 


In the present case, the respondent’s violations were flagrant 
and repeated, and in view of the substantial number of the viola- 
tions occurring over a substantial period of time and involving a 
substantial sum of money, if I were to take any action with respect 
to the respondent’s license, I would revoke the license, rather than 
suspended it. See, e.g., In re Cloud and Hatton Brokerage, 18 Agri- 
culture Decisions 547 (1959); In re Reese Sales Company, 28 
Agriculture Decisions 1150 (1969); In re Raymond Klein, 15 
Agriculture Decisions 1152 (1956) ; In re Nate Rosenthal, 15 Ag- 
riculture Decisions 441 (1956); Jn re Southern Transportation 
Company, 12 Agriculture Decisions 743 (1958) .° I am not revoking 
the respondent’s license solely because the complainant did not re- 
quest such a sanction.® 


Respondent’s reliance (Brief, p. 8) upon Robinson v. California, 
370 U.S. 660, for the proposition that sanctions must be based 
upon conduct rather than “status” is inapposite. In Robinson the 
Court was concerned with a State criminal statute which had 
been interpreted by the State courts to allow imprisonment for 
narcotics addiction, without more. The Court made it clear (370 
U.S. at 667) that the basis of its voiding the statute was that 
narcotics addiction— 


is an illness which may be contracted innocently or involun- 
tarily. We hold that a state law which imprisons a person thus 
afflicted as a criminal, even though he has never touched any 
narcotic drug within the State or been guilty of any irregular 
behavior there, inflicts a cruel and unusual punishment in 
violation of the Fourteenth Amendment. * * * Even one day 


. The respondent refers in its Proposed Findings and Conclusions, p. 10, to the 10 day 
license suspension involved in In re Harrisburg Daily Market, Inc., 20 Agriculture De- 
cisions 955 (1961), affired sub nom. Harrisburg Daily Market v. Freeman, 309 F.2d 
646 (C.A. D.C.), certiorari denied, 372 U.S. 976, but the case, involving misbranided 
potatoes, is not in point. Moreover, there were extenuating circumstances in the case 
(20 Agriculture Decisions at 977). 

. It is the general policy of the Judicial Officer not to impose a sanction not requested 
by the complainant or a sanction more severe than thaat requested by the complainant. 





254 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 236 


in prison would be cruel and unusual punishment for the 
“crime” of having a common cold. (Emphasis added). 


Thus Robinson is inapplicable to Paul Steinberg’s present situa- 
tion because the Act’s sanctions do not turn upon an offender’s 
“status,” e.g., as a licensee or nonlicensee, but rather upon illegal 
conduct by a firm with which he was responsibly connected. 


This same argument was rejected by the Court in Birkenfield v. 
United States, 369 F.2d 491, 494-495 (C.A. 3), which held: 


The automatic exclusion of “responsibly connected” persons is 
not irrational or arbitrary under the circumstances. Surely, 
the relationships of director, officer or substantial shareholder 
form a sufficient nexus for the arbitrary conclusion of re- 
sponsible connection. Moreover, the formation of such rela- 
tionships with the sanctioned company is a voluntary act. The 
fact that an individual has not exercised “real’’ authority in 
the sanctioned company is not controlling: certainly the in- 
dividual could have resigned as an officer and director and dis- 
posed of his stock. It was his free choice not to do so. Having 
made that choice, the appellant assumed the burdens imposed 
by the Act. 


The purpose of the Act, as explained in H.R. Rep. No. 1196, 
84th Cong., lst Sess., p. 2, was: 


providing a measure of control and regulation over a branch 
of industry which is highly competitive and in which the op- 
portunities for sharp practices, irresponsible business con- 
duct and unfair methods are numerous. The law was designed 
primarily for the protection of producers of perishable agri- 


cultural products * * * and for the protection of consumers 
** * 


While the result Congress desired might be harsh in some cases, 
it “cannot * * * [be said] that Section 499h(b) is not reasonably 
designed to achieve the desired Congressional purpose.” Zwick v. 
Freeman, 373 F.2d 110, 118 (C.A. 3), certiorari denied 389 U.S. 
835. See, also, Nebbia v. New York, 291 U.S. 502, 525. 


The respondent’s argument (Brief, p. 8) that § 8 of the Act (7 
U.S.C. 499h(b) ) is an unconstitutional Bill of Attainder is plainly 
without merit. Zwick v. Freeman, supra, 373 F.2d at 119-120. 
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IV. Respondent’s Bankruptcy Proceedings Are Irrelevant. 


Respondent argues (Brief p. 5) that after the involuntary bank- 
ruptcy petition was filed against it on November 19, 1968, it came 
under the jurisdiction of the bankruptcy court, and that the Secre- 
tary has no disciplinary jurisdiction as to failures to pay after 
such date. Complainant takes the position that it should not pursue 
violations of the Act occurring subsequent to January 8, 1969, 
when respondent agreed to enter bankruptcy if a satisfactory ar- 
rangement with creditors could not be reached (Comp. Brief, p. 
8), even though the final adjudication of bankruptcy was not 
until June, 1969 (Tr. 116). The Hearing Examiner concluded 
(Recommended Decision, pp. 17-18) that the only violations which 
could be considered were those occurring between November 19, 
1968, when Paul Steinberg assumed full control over the corpora- 
tion, and January 8, 1969, when respondent made the agreement 
referred to above. My views differ from those of the respondent 
and the Hearing Examiner, and it is unnecessary to resolve 
whether the complainant was required to limit its case to viola- 
tions occurring prior to January 8, 1969. 


As a preliminary matter, it must be emphasized that resolution 
of the bankruptcy issue is of no consequence whatever in this case 
since the majority of the violations of the Act complained of oc- 
curred prior to the filing of the involuntary bankruptcy petition on 
November 19, 1968. Of the 283 violations involved in this case, re- 
spondent’s failure to pay occurred prior to November 19, 1968, the 
date on which the involuntary bankruptcy petition was filed 
against respondent, on 253 occasions totalling $50,707.94. Thus 
even if all violations occurring after November 19, 1968, were ig- 
nored, the same findings and conclusions would be made. Hence 
this issue is discussed solely for the future guidance of the in- 
dustry. 


The Hearing Examiner would ignore the 253 violations occur- 
ring prior to November 19, 1968, because Paul Steinberg did not 
assume control of the office affairs of the corporation before that 
date. But as shown above, the date on which Paul Steinberg as- 
sumed control of the office affairs of the corporation is completely 
irrelevant. 


George Steinberg & Son, Inc., is the respondent in this proceed- 
ing—not Paul Steinberg. The collateral consequences to Paul 
Steinberg because of the respondent corporation’s violations oc- 
curring prior to November 19, 1968, are mandatorily imposed by 
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the statute on all those “responsibly connected” with the respond- 
ent corporation when the violation occurred. As we have shown, 
the test of “responsibly connected” is a per se test imposed by the 
statute, and Paul Steinberg comes within the statutory criteria 
during the entire relevant period prior to November 19, 1968. 


There is nothing in the powers of the bankruptcy court (11 
U.S.C. 11) nor the duties of the bankrupt (11 U.S.C. 25) which 
negates the power of the Secretary to bring this complaint as to 
violations occurring subsequent to the institution of bankruptcy 
proceedings. The Bankruptcy Act specifically provides (11 U.S.C. 
22(b)) that: 


The bankruptcy of a corporation shall not release its officers, 
the members of its board of directors or trustees or of other 
similar controlling bodies or its stockholders or members, as 
such, from any liability under the laws of a state or of the 
United States. 


Thus specific provision has been made for the simultaneous 
operation of other laws, such as the Perishable Agricultural Com- 
modities Act, with the Bankruptcy Act. 


The same issue raised by the respondent in the present proceed- 
ing, the possibility of a conflict between the Perishable Agricul- 
tural Commodities Act and the Bankruptcy Act, was specifically 
considered and rejected in Zwick v. Freeman, 373 F.2d 110, 115- 
117 (C.A. 2), certiorari denied, 389 U.S. 835. See, also, In re 
United Grocery Co., 239 Fed. 1016, 1019 (S.D. Fla.). In the Zwick 
case, the Secretary found that the respondent partnership com- 
mitted repeated and flagrant violations of the Act by its failure 
to pay for perishable agricultural merchandise on 295 occasions, 
amounting to over $250,000. The result of the Secretary’s finding 
was that § 8 of the Act (7 U.S.C. 499(h)) prohibited the partners’ 
employment by a licensee for one year, just as in the present case. 
Even though the respondent had been discharged in bankruptcy, 
the Court upheld the Secretary’s action (873 F.2d at 116-117) ; 
stating: 


We find nothing improper in the Department’s action in in- 
stituting the proceeding, or in the Judicial Officer’s order 
imposing the statutorily authorized sanctions, for we do not 
discover any unconscionable clash between the goals of the 
Commodities Act and the goals of the Bankruptcy Act. 
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The Bankruptcy Act is intended to relieve an honest debtor of 
liability for his past obligations and to allow him to start 
afresh. Williams v. United States Fid. & Guar. Co., 236 U.S. 
549, 554-555, 35 S.Ct. 289, 59 L.Ed. 713 (1915). The Perish- 
able Agricultural Commodities Act is designed to protect the 
producers of perishable agricultural products who in many in- 
stances must send their products to a buyer or commission 
merchant who is thousands of miles away. It was enacted to 
provide a measure of contro] over a branch of industry which 
is almost exclusively in interstate commerce, is highly com- 
petitive, and presents many opportunities for sharp practice 
and irresponsible business conduct. H.Rept.No.1196, 84th 
Cong.ist Sess. 2 (1955). 


The measures which petitioners object to in the Commodities 
Act would seem, to some extent, to conflict with the policy of 
the Bankruptcy Act. They prevent petitioners from shortly 
making a fresh debt-free start in the industry in which they 
had been earning their livelihood, although they are entirely 
free, as far as the challenged statute is concerned, to enter any 
other occupation or business which appeals to them. Neverthe- 
less, in the light of the purposes of the Commodities Act and 
the clearly recognized need to have financially responsible 
persons as licensees or employees of licensees under that Act, 
the extent of encroachment of the Commodities Act upon the 
goals of the Bankruptcy Act cannot be regarded as uncon- 
scionable or excessive. We find no cases involving alleged con- 
flicts between the Bankruptcy Act and other federal legisla- 
tion, but there are a number of reported cases that hold that 
reasonable measures provided for in state statutes which im- 
pose penalties on bankrupts are not invalid under the Su- 
premacy Clause, United States Constitution, Art. VI, cl. 2, 
despite some degree of conflict with the Bankruptcy Act. * * * 
It would seem that the principle of these cases involving the 
application of the Supremacy Clause to a supposed conflict 
between state and federal statutes would apply a fortiori to a 
supposed conflict between two federal statutes of equal dig- 
nity. We cannot lightly infer that Congress intended to ex- 
empt bankrupts from being subject to these provisions of the 
Commodities Act when such an exemption would be extremely 
damaging to the goal of the Commodities Act that only 
financially responsible persons should be engaged in the busi- 
nesses subject to the Act. Our judgment is supported by the 
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fact that other provisions of the Perishable Agricultural 
Commodities Act contain specific references to bankruptcy, 
see 7 U.S.C. §§ 499d(a), 499d(b) (D), 499d (e). It is unlikely 
that Congress would include references to bankruptcy in some 
portions of the Commodities Act and omit them from the 
portions relevant to this case if Congress had intended that 
the provisions challenged here would be affected by the bank- 
ruptcy of persons subject to them. See T. I. M. E., Inc. v. 
United States, 359 U.S. 464, 79 S.Ct. 904, 3 L.Ed.2d 952 
(1959) ; Lang v. Commissioner of Internal Revenue, 289 
U.S. 109, 58 S.Ct. 584, 77 L.Ed. 1066 (1933). 


There is no property involved in this proceeding, the legal cus- 
tody of which might create a conflict between the bankruptcy 
laws and other laws. See, e.g., Metcalf v. Barker, 187 U.S. 165; 
White v. Schloerb, 178 U.S. 542; Town of Agawam v. Conners, 
159 F.2d 360 (C.A. 2), certiorari denied, 330 U.S. 845. See, also, 
9 Am. Jur. 2d, Bankruptcy, § 57. 


There is nothing in the Bankruptcy Act which prohibits the 
Secretary from bringing an action subsequent to the petition in 
bankruptcy for violations of the Perishable Agricultural Com- 
modities Act occurring either prior to or after the petition. There 
is no due process issue raised in this proceeding such as might be 
raised by the Secretary’s pursuit of violations of the Act occurring 
while a bankrupt corporation was being run by a receiver con- 
trolled by the bankruptcy court (see 11 U.S.C. 11(a) (5)). Paul 
Steinberg testified (Tr. 100) that during part of the time period 
after the bankruptcy petition he operated the corporation as a 
“debtor in possession.” On December 27, 1968, the Court entered 
an order “permitting the debtor to operate as a debtor in posses- 
sion” (Tr. 116-117). A debtor in possession under the Bankruptcy 
Act (11 U.S.C. 588) has possession of its property— 


subject, however, at all times to the control of the judge and 
to such limitations, restrictions, terms, and conditions as the 
judge may from time to time prescribe. 


There is no evidence, however, of any judicial control over the 
corporation’s buying and selling operations. Paul Steinberg testi- 
fied that during the period he was a debtor in possession he 
bought and sold the produce the company dealt in and “assumed 
all the responsibilities for the operation of the company” (Tr. 
104). He testified that no one supervised his day to day operations 
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(Tr. 104). Thus it is clear that the corporation’s failure to pay 
for produce during this period was not done at the court’s direc- 
tion, but rather was a result of the corporation’s own decisions.’° 


In short, the bankruptcy issue has no bearing whatever on the 
significant findings or conclusions in this case. 


V. The Complaint Was Signed by the Proper Official 


Respondent argues that the complaint in the disciplinary pro- 
ceeding herein was not issued by the proper official of the Depart- 
ment of Agriculture, thereby violating the Department’s rules 
and rendering the complaint jurisdictionally defective (see Vita- 
relli v. Seaton, 359 U.S. 535, 540-545). The Hearing Examiner 
correctly concluded that the complaint, issued by the Director of 
the Fruit and Vegetable Division was issued by the proper official. 


The Secretary of Agriculture has both the authority to issue 
complaints for violations of the Act (7 U.S.C. 499f, 499h), and 
the authority to “make such rules, regulations, and orders as may 
be necessary to carry out the provisions” of the Act (7 U.S.C. 
4990). He may delegate his authority to other officials of the De- 


partment (Reorganization Plan No. 2 of 1953; 5 U.S.C. 1970 ed., 
Appendix, p. 550). 


The Rules of Practice under the Act (7 CFR Part 47) provide 
(7 CFR 47.27 (b)) that: 


(b) Who may file. 


Disciplinary proceedings may be instituted only upon moving 
papers filed by the Deputy Administrator acting either as a 
result of the informal-complaint procedure hereinbefore pro- 
vided or on his own motion. 


The term “Deputy Administrator” is defined in the Rules (7 CFR 
47.2(e)) as follows: 


(e) “Deputy Administrator” means the Deputy Adminis- 
trator for Marketing Services of the [Consumer and Market- 


. Respondent was given the opportunity by the Judicial Officer’s order of September 18, 
1972, to show “‘[o]n what date, if any, prior to January 8, 1969, was a trustee or com- 
mittee established, operating under the direction of the bankruptcy court (as distin- 
guished from a voluntary arrangement between the creditors), which had power under 
the bankruptcy laws to direct the actions of respondent corporation.’’ The respondent’s 
offer of proof answered all of the other questions, but was silent as to this one. 
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ing] '' Service, or any officer or employee of the Service to 
whom authority has heretofore lawfully been delegated, or to 
whom authority may hereafter lawfully be delegated, to act 
in his stead. 


The relevant delegation of authority to the Director of the 
Fruit and Vegetable Division to sign disciplinary complaints 
under the Act was published on July 27, 1968 (33 F.R. 10750; 
“Statement of Organization, Functions and Delegation of Au- 
thority”). Section 6(c) (1) of the Statement (33 F.R. at 10752) 
provides that the Fruit and Vegetable Division is responsible for 
administering the regulatory program relating to fruit and vege- 
tables under the Perishable Agricultural Commodities Act. Sec- 
tion 13 (33 F.R. at 10754) delegates to the Director of the Fruit 
and Vegetable Division authority to perform all duties assigned 
to the Administrator of the Consumer and Marketing Service, 
except as reserved to the Administrator, the Associate Adminis- 
trator or the Deputy Administrator. The reservations of authority 
are made in section 17 (33 F.R. 10754-10755), but none affects 
the issuance of complaints. 


Thus the Director of the Fruit and Vegetable Division has been 
properly delegated the authority to issue complaints for violations 
of the Act.'” 


VI. The Proceeding Is Not Barred by Laches. 


Respondent argues that complainant was guilty of laches in fil- 
ing the instant complaint. Respondent makes the unsupported al- 
legation that the institution of proceedings against it after its 
license lapsed was an arbitrary, capricious act, since if complain- 
ant prevailed, the Act would require Paul Steinberg’s being bar- 
red from employment by a licensee for a year. It must be em- 
phasized again that the complaint concerns the corporation’s vio- 
lations of the Act—the corporation is the only respondent. The 
collateral effects of the respondent corporation’s violations upon 
those responsibly connected with it are those required by Congress 
through the Act. 


. The term “Service’’ was defined to mean the “Consumer and Marketing Service” (7 
CFR 47.2(d)). The name of the Consumer and Marketing Service was changed effective 
April 2, 1972, to the “Agricultural Mayketing Service’ (27 F.R. 6327, 6328). 

12. I believe, based in part upon personal knowledge and also on a spot check of the De- 
partment’s files, that at least for the last 15 years, every disciplinary complaint under 
the Act has been signed by the Director or Acting Director of the Fruit and Vegetable 
Division. 
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In any event, it is well settled that laches does not apply to the 
United States, its officers or agents. United States v. Summerlin, 
810 U.S. 414, 416; Federal Maritime Commission v. Caragher, 364 
F.2d 709, 718 (C.A. 2) ; Thompson v. United States, 312 F.2d 516, 
519 (C.A. 10), certiorari denied, 373 U.S. 912; United States v. 
Merrick Sponsor Corp., 294 F. Supp. 1048, 1052 (E.D. N.Y.), 
affirmed, 421 F.2d 1076 (C.A. 2). 


In addition, even if the doctrine of laches were applicable, com- 
plainant is not guilty of laches in this proceeding. The violations 
connected with this complaint occurred at least through May of 
1969 (even though complainant pursues only those occurring 
prior to January 8, 1969), and complainant first learned of them 
through a letter from the New York Trade Produce Association on 
July 18, 1969 (Tr. 75). The investigation of respondent’s viola- 
tions was concluded by the end of January, 1970 (Tr. 77), and on 
April 21, 1970, respondent was sent a letter advising it of com- 
plainant’s belief that it had committed violations of the Act 
(Comp. Ex. 4; Tr. 77-78). The formal complaint was filed July 
1, 1970, by Floyd F. Hedlund, Director of the Fruit and Vegetable 
Division. 

Thus even though respondent implies that complainant purpose- 
fully did not act against the corporation until after its license had 
lapsed, it is clear that complainant did not even learn of respond- 
ent’s violations until after the license had lapsed on June 28, 
1969.’ After it learned of the respondent’s violations, complain- 
ant proceeded in a timely manner, especially in light of the extent 
of respondent’s violations. Complainant’s letter advising respond- 
ent of the alleged violations (Comp. Ex. 4) listed 416 violations 
involving 35 sellers. Even though the number of violations was 
later reduced to 328 instances involving 21 sellers and now to 283 
violations involving 19 sellers, it is clear that the determination of 
the extent of respondent’s violations of the Act was not a simple 
matter which could be hurriedly completed. 


Respondent allowed its own license to lapse by failing to renew 
it. As required by the Regulations under the Act (7 CFR 46.9), 
respondent was sent a “renewal notice” 30 days prior to the an- 
nual termination date of its license (Tr. 89). Since a licensee is 
allowed to pay a small fee and reinstate its license within 30 days 
after it has lapsed (7 CFR 46.9), respondent was sent a “rein- 
13. It is common for a year or more to lapse before the Department learns of violations of 


the Act (Tr. 76). Considering that fact, and the fact that there are 18 to 19 thousand 
licensees under the Act (Tr. 82), complainant moved as rapidly as possible here. 
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statement notice” on July 12, 1969, two weeks after the date its 
license lapsed, and one week before complainant learned of re- 
spondent’s violations (Tr. 89-91). Thus if respondent had desired 
to renew its license, it was given every opportunity to do so by 
the Department. 


Since respondent had allowed its license to lapse prior to the 
time complainant even learned of its violations of the Act, there is 
no way in which respondent could have been prejudiced by com- 
plainant’s actions. 


Moreover, as stated above, the same sanctions are available as 
to the respondent’s license at the present time as would have been 
available if the license had not terminated; and if I were to take 
any action with respect to the respondent’s license, I would revoke 
it, rather than suspend it for 90 days or less. Hence there is no 
basis to the respondent’s contention that the respondent or Paul 
Steinberg was prejudiced by any delay in this case. 


VII. The Respondent’s Violations Were Wilful; but Wilfulness 
Is Not a Relevant Issue. 


The Hearing Examiner based her Recommended Decision that 


the disciplinary complaint be dismissed upon her interpretation 
of the decision in In re American Fruit Purveyors, Inc., 30 Agri- 
culture Decisions 1542 (1971). In that case, the Judicial Officer 
held that in license suspension or revocation cases, § 9(b) of the 
Administrative Procedure Act (5 U.S.C. 558(c)) requires (30 
Agriculture Decisions at 1577-1578) that— 


Except in cases of willfulness or those meeting the other 
specified exceptions, all licensees must be given a warning, 
i.e., a second chance, before an action is instituted to suspend 
or revoke a license because of a violation of law. 


As the Hearing Examiner interpreted the facts in the instant 
case, respondent was never given a sufficient “opportunity to 
demonstrate or achieve compliance” before the disciplinary action 
was instituted. 


This issue is not involved in this case, however, because no 
licensee’s license is being suspended or revoked. Section 9(b) of 
the Administrative Procedure Act (5 U.S.C. 558(c)) applies only 
to actions withdrawing, suspending, revoking, or annulling a 
license. Specifically, § 9(b) provides (5 U.S.C. 558(c)): 
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Except in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, the withdrawal, sus- 
pension, revocation, or annulment of a license is lawful only 
if, before the institution of agency proceedings therefor, the 
licensee has been given— 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or acieve compliance with 
all lawful requirements. 


The plain terms of the statute apply only to the withdrawal, 
suspension, revocation, or annulment of a license. Nothing in the 
legislative history of the Act indicates any intent to go beyond the 
plain terms of the statute (see, e.g., Sen. Doc. 248, 79th Cong., 2d 
Sess., pp. 34-35, 274-275; Attorney General's Manual on the Ad- 
ministrative Procedure Act (1947), pp. 89-92). 


Section 9(b) of the Administrative Procedure Act does not ap- 
ply to the making or publishing of a finding that a licensee has 
violated the Act. The collateral consequences of such a finding on 
Paul Steinberg do not involve suspending or revoking any license 
of Paul Steinberg. In fact, Paul Steinberg, as an individual, has 
never been licensed under the Act. He does not need a license to 
be employed by Man-Vana Sales Corporation, a licensee under the 
Act. The statutory direction to all licensees not to employ a person 
for one year who was responsibly connected with a person found 
to have committed flagrant or repeated violation of the Act is not 
a sanction involving the suspension or revocation of a license of 
the “responsibility connected” person. Hence § 9(b) of the Ad- 
ministrative Procedure Act is irrelevant to this case. 


But even if § 9(b) were applicable, it is clear that the respond- 
ent’s failure to pay $57,207.42 to 19 sellers on 283 occasions dur- 
ing a nine month period was wilful. 


A violation is wilful, within the meaning of the term in a regu- 
latory statute, if the violator “1) intentionally does an act which 
is prohibited,—irrespective of evil motive or reliance on erroneous 
advice, or 2) acts with careless disregard of statutory require- 
ments” (Goodman v. Benson, 286 F.2d 896, 900 (C.A. 7)). Ac- 
cord: United States v. Illinois Cent. R. Co., 303 U.S. 239, 242-244; 
Gearhart & Otis, Inc. v. Securities & Exchange Com’n., 348 F.2d 
798, 802-803 (C.A. D.C.) ; Eastern Produce Co. v. Benson, 278 
F.2d 606, 609 (C.A. 3); Riss & Company v. United States, 262 
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F.2d 245, 247-251 (C.A. 8); United States v. Gris, 247 F.2d 860, 
864 (C.A. 2); Trenton Chemical Co. v. United States, 201 F.2d 
776, 777-780 (C.A. 6), certiorari denied, 345 U.S. 994; Dennis v. 
United States, 171 F.2d 986, 990-991 (C.A. D.C.), affirmed on 
other grounds, 339 U.S. 162; Amercian Surety Co. v. Sullivan, 7 
F.2d 605, 606 (C.A. 2) ; Chicago, St. P., M. & O. Ry. Co. v. United 
States, 162 Fed. 835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 
579; Schwebel v. Orrick, 153 F.Supp. 701, 705 (D.C. D.C.), affirm- 
ed on other grounds, 251 F.2d 919 (C.A. D.C.), certiorari denied, 
356 U.S. 927; In re David G. Henner, 30 Agriculture Decisions 
1151, 1260-1263; In re American Fruit Purveyor’s, Inc., 30 Agri- 
culture Decisions 1542, 1587. See, also, Great Western Food Dis- 
tributors v. Brannan, 201 F.2d 476, 484 (C.A. 7), certiorari de- 
nied, 345 U.S. 997. 


Wilfulness means “no more than that the person charged with 
the duty knows what he is doing,” and it “does not mean that, in 
addition, he must suppose that he is breaking the law.”’ Townsend 
v. United States, 95 F.2d 352, 358 (C.A. D.C.), certiorari denied, 
303 U.S. 664; Fields v. United States, 164 F.2d 97, 100 (C.A. 
D.C.), certiorari denied, 332 U.S. 851. It is only in statutes in- 


volving turpitude that “wilful” includes evil purpose, criminal in- 
tent, or the like. Spies v. United States, 317 U.S. 492, 497-499. 


In Trenton Chemical Co. v. United States, 201 F.2d 776, 777- 
780 (C.A. 6), certiorari denied, 345 U.S. 994, the Court held that 
a company which exceeded its quota, under a regulatory order 
establishing quotas as to grain used by distillers, “willfully” 
violated the quota restriction, subjecting it to criminal prosecution. 
The defendant contended that it used grain products, not grain, 
and “that it had been advised by its attorney that it was not illegal] 
to use grain products in its distilling operation,” but the ‘District 
Judge declined to permit the * * * [Company] to show at the trial 
that it acted in good faith and on advice of counsel that its acts 
were not illegal, in using the materials in question” (201 F.2d at 
778, 779). In sustaining the judgment of the District Court, the 
Court of Appeals held that inasmuch as the regulatory statute 
did not proscribe acts “in themselves wrong,” evidence of “bad 
faith or evil purpose on the part of the defendant was not neces- 
sary to constitute a violation of the act, but it was sufficient if the 
prohibited act was intentional or voluntary” (201 F.2d at 780). 


Similarly, in Chicago, St. P., M. & O. Ry. Co. v. United States, 
162 Fed. 835, 840-842 (C.A. 8), certiorari denied, 212 U.S. 579, 
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the Court upheld the conviction of the defendants under the Elkins 
Act on the ground that they “willfully” granted rebates to a ship- 
per, notwithstanding the reliance by the defendants on decisions 
by the Interstate Commerce Commission which, according to the 
Court, “might well have afforded ground for belief by defendants 
that their act * * * was justifiable and lawful” (162 Fed. at 840- 
841). The Court said that to “hold that the belief of an individual 
concerning the legality of his action should constitute a standard 
of innocence or guilt would establish an uncertain and dangerous 
doctrine. It would in many cases justify a violation of statutes 
expressive of public policy concerning which there may obviously 
be and frequently are as many different opinions as there are 
different individuals affected by them” (id., at 842). See, also, 
Sinclair v. United States, 279 U.S. 263, 299; Armour Packing Co. 
v. United States, 209 U.S. 56, 70-71, 85-86; United States v. Union 
Pac. R. Co., 169 Fed. 65, 67 (C.A. 8). 


It was held in Dennis v. United States, 171 F.2d 986, 990-991 
(C.A. D.C.), affirmed on other grounds, 339 U.S. 162, that in 
order to prove a wilful failure to appear before a Congressional 
Committee, it is not necessary to show that the act of refusal was 
done from a bad purpose or an evil motive. The Court held that 


the mere fact that the defendant claimed to have followed the ad- 
vice of counsel “is no defense,” and that “[i]f it were, many 
corporations, organizations and even individuals would maintain 
counsel permanently for the purpose of advising them against do- 
ing anything that they do not wish to do” (171 F.2d at 991). 


In Capitol Packing Company v. United States, 350 F.2d 67, 78- 
79 (C.A. 10), the Court interpreted wilfully more narrowly, re- 
quiring a showing of “an intentional misdeed or such gross neg- 
lect of a known duty as to be the equivalent thereof.” The Court 
stated (350 F.2d at 79): 


This interpretation receives support from the legislative his- 
tory of the Administrative Procedure Act. As stated in the 
House Report on the Act, in discussing § 9(b): 


“The exceptions to the second sentence, regarding rev- 
ocations, apply only when the demonstrable facts fully 
and fairly warrant their application. Wilfulness must be 
manifest.” H.R.Rep.No. 1980, 79th Cong., 2d Sess. 41 
(1946). 
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See also, S.Rep.No. 752, 79th Cong., Ist Sess. 25 (1945), 92 
Cong.Rec. 5654 (remarks of Congressman Walter). 


I do not find the support for the meaning of wilfulness in the 
legislative history that the Court found. For the legislative history 
to show that “[w]ilfulness must be manifest” does not help me in 
defining wilfulness. Once I know the definition of wilfulness, then 
I know from the legislative history that it must be manifest, but 
I find nothing in the legislative history to shed light on the defini- 
tion of wilfulness. 


I believe that the many cases set forth above correctly interpret 
the Congressional intent as to wilfulness, as used in the Adminis- 
trative Procedure Act. In view of the legislative history relied on 
by the Court in the Capitol Packing Company case, supra, a find- 
ing of wilfulness should be made if it is manifest from the record 
that a person has intentionally done an act which is prohibited— 
irrespective of evil motive or reliance on erroneous advice, or acted 
with careless disregard of statutory requirements. 


In this case, however, the conduct of the respondent was wilful 
under the most narrow meaning of the term. It is manifest from 
the record that the respondent knowingly and intentionally failed 
to pay large sums of money to many shippers in many transac- 
tions. No evil motive or specific intent to commit an unlawful act 
is required. 


Respondent’s insolvency does not negate wilfulness. The act re- 
quires prompt and full payment for perishable agricultural com- 
modities. A licensee is obligated by the statute to have sufficient 
funds to pay for perishable agricultural commodities, or else not 
buy them. 


Section 2 of the Act states (7 U.S.C. 499b) : 


It shall be unlawful in or in connection with any transaction 
in interstate or foreign commerce— 


** * 


(4) * * * to fail or refuse truly and correctly to account and 
make full payment promptly * * * [emphasis added]. 


No exception for insolvency is expressed, and there is no room 
for one to be implied. The use of the term “any transaction” is 
evidence of clear Congressional intent to include all transactions, 
whatever the financial condition of the parties. See United States 
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v. Rosenwasser, 323 U.S. 360, 368; Keystone Tankship Corp. v. 
Willamette Iron & Steel Co., 222 F. Supp. 320, 322 (D. Ore.) ; 
United States v. Pagano, 171 F. Supp. 435, 440 (D. N.Y.). 


The language just quoted can be contrasted with the language 
of the next clause of the same sentence of the statute (7 U.S.C. 
499h(4)) which allows for a showing of a “reasonable cause” 
why a “specification or duty” was not performed. No such show- 
ing of “reasonable cause” for nonpayment is provided for. The 
presence of a provision in one section of a statute and its absence 
in another “is an argument against reading it as implied.” United 
States v. Atchison, T. & S.F. Ry. Co., 220 U.S. 37, 44, per Justice 
Holmes. Accord: Lang v. Commissioner, 289 U.S. 109, 112; Corn 
Products Refining Co. v. Benson, 232 F.2d 554, 563 (C.A. 2); 
Hamilton v. National Labor Rel. Board, 160 F.2d 465, 470 (C.A. 
6), certiorari denied sub nom. Kalamazoo Stationery Co. v. Na- 
tional Labor Rel. Board, 332 U.S. 762. 


In both the Zwick (373 F.2d 110 (C.A. 2)) and the Birkenfield 
(369 F.2d 491 (C.A. 3)) cases, referred to at length above, the 
corporations’ failure to pay was based on insolvency, but the Court 
sustained the application of the Act to those responsibly connected 
with the firms. The Court stated in Zwick v. Freeman, supra, 373 
F.2d at 117: 


Nevertheless, in the light of the purposes of the Commodities 
Act and the clearly recognized need to have financially re- 
sponsible persons as licensees or employees of licensees under 
that Act, the extent of encroachment of the Commodities Act 
upon the goals of the Bankruptcy Act cannot be regarded as 
unconscionable or excessive. 


In view of the explicit and unequivocal statutory requirement 
for paying for perishable agricultural commodities purchased, the 
inability to pay for such commodities because of insolvency should 
not be regarded as evidence of lack of wilfulness. See Jn re Cloud 
and Hatton Brokerage, 18 Agriculture Decisions 545, 549 (1959), 
revoking respondent’s license for “wilful, repeated and flagrant 
violations” notwithstanding the fact that the failure to pay for 
produce resulted from the respondent’s bankruptcy. See, also, 
In re De Vita Fruit Co., 31 Agriculture Decisions 304 (1972), ap- 
peal pending sub nom. Quinn v. Butz (No. 72-1396, C.A. D.C.), in 
which the Judicial Officer held that the expectation of a possible 
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loan from the Small Business Administration would not diminish 
the flagrancy of the firm’s failure to pay. 


Here there was no evidence of a sudden calamity which caused 
the respondent’s inability to pay for the produce; but even a sud- 
den calamity, e.g., a fire, occurring after produce is purchased, 
resulting in the inability to pay for produce, would not negate a 
violation of § 2 of the Act and would not be evidence of lack of 
wilfulness. The Act calls for payment—not excuses. If excuses 
were relevant, it would entail investigation of such matters as 
whether the violator had adequate insurance to cover a caastrophe, 
whether he should have anticipated a loss and had adequate re- 
serve funds, etc.; but such matters are irrelevant either as to a 
finding that a person violated the Act or as to wilfulness. 


Although the complaint did not allege “willfulness” in haec 
verba, the complaint set forth the details of the transactions with 
respect to the respondent’s purchasing, receiving and accepting 
without complaint various lots of fruits and vegetables and al- 
leged that the respondent failed to make full payment of the 
agreed purchase prices to the various sellers. The complaint 
specifically alleged that the “acts of respondent in failing to make 
full payment of the agreed purchase prices, as alleged in para- 
graph 3 of this complaint, constitute flagrant and repeated vio- 
lations of Section 2 of the Act (7 U.S.C. 499b).” This was ade- 


quate notice to the respondent that its conduct was regarded as 
willful. 


It is well settled that the formalities and technicalities of court 
pleading are not applicable in administrative proceedings,'* and 
it is only necessary that the complaint in an administrative pro- 
ceeding reasonably apprise the litigant of the issues in contro- 
versy. Any such notice is adequate in the absence of a showing 
that some party was misled." 


. Wallace Corp. v. Labor Board, 323 U.S. 248, 253; Federal Comm'n. v. Pottsville Broad- 
casting Co., 309 U.S. 184, 142-143. 

. American Newspaper Pub. Ass'n. v. National Labor Rel. Bd., 193 F.2d 782, 799-800 
(C.A. 7), certiorari denied sub nom. International Typographical Union vy. Labor Board, 
344 U.S. 816; Cella v. United States, 208 F.2d 783, 789 (C.A. 7), certiorari denied 347 
U.S. 1016; Union Starch and Refining Co. v. National Labor Rel. Bd., 186 F.2d 100%, 
1013 (C.A. 7), certiorari denied, 342 U.S. 815; Mansfield Journal Co. v. Federal Commun. 
Com’n., 180 F.2d 28, 386 (C.A. D.C.); E. B. Muller & Co. v. Federal Trade Commission, 
142 F.2d 511, 519 (C.A. 6); National Labor Relations Bd. v. Pacific Gas & Elec. Co., 
118 F.2d 780, 788 (C.A. 9); National Labor Relations Bd. v. Piqua Munising W. Prod 
Co., 109 F.2d 552, 557 (C.A. 6); Schwebel v. Orrick, 153 F. Supp. 701, 705 (D.C. D.C.), 
affirmed on other grounds, 251 F.2d 919 (C.A. D.C.), certiorari denied, 356 U.S. 927. 
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The respondent claims that his defense would have been differ- 
ent if the complaint had charged wilful, rather than flagrant and 
repeated, violations. But this argument is without merit. The 
respondent asserts that he would not have stipulated to the cor- 
poration’s failures to pay for the produce. But there would be 
no logical reason for stipulating as to the corporation’s failures 
to pay when the complaint charged repeated and flagrant viola- 
tions but not stipulating to such failures to pay when the com- 
plaint charged wilfulness. Also, 33 violations amounting to 
$11,525.75 (items 113-118, 195-203, and 301-318) were proved 
prior to the stipulation. These would be sufficient without the 
other 250 violations. 


The other matters referred to in the respondent’s offer of proof 
filed November 20, 1972, such as the “incapacity and uninten- 
tional mismanagement by the operating officer George Steinberg,” 
would have been irrelevant to the issue of wilfulness, as the term 
is used in § 9(b) of the Administrative Procedure Act.'® Hence 
the respondent would not have been prejudiced by a conclusion 
that the Administrative Procedure Act was complied with under 
the wilfulness doctrine, if § 9 (b) of the Administrative Pro- 
cedure Act were relevant to the issues in this case. 


VIII. Respondent’s Application for a New License Should 
Be Denied. 


Respondent corporation’s license under the Act was renewed 
annually until June 28, 1969, when it terminated because of re- 
spondent’s failure to renew it.'? On March 24, 1971, respondent 
corporation applied for a new license, the only apparent purpose 
of which was to attempt to ameliorate the effects of the Act upon 
Paul Steinberg, an officer and 50% shareholder, should respondent 
corporation be found to have committed repeated or flagrant vio- 
lations of the Act. 


. Although the issue is not reached herein, I disagree with complainant's contention that 
respondent was afforded the opportunity to ‘‘demonstrate or achieve compliance with all 
lawful requirements” (5 U.S.C. 558(c)). Once a person fails to pay within the time 
limit prescribed by the Act and regulations, he can never thereafter achieve compliance 
with all lawful requirements as to such past violations because the time for payment— 
which is one of the lawful requirements—has expired. 

. Licenses automatically terminate after each year unless renewed by the licensee. 7 
U.S.C. 499d(a). The Act and regulations require that notice of the necessity of paying 
the annual fee be mailed to licensees at least 30 days before the license terminates. 7 
U.S.C. 499d(a); 7 CFR 46.9(i). The licensee is given a “grace period’ of 30 days after 
the automatic termination date in which to renew his license upon payment of an addi- 
tional $5.00 fee. 7 CFR 46.9(i). 
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As shown above, Paul Steinberg would be in no different posi- 
tion if the respondent had a valid license than he is in now because 
the Judicial Officer can suspend or revoke the respondent’s expired 
license, and if I were to take any action with respect to the license, 
I would revoke it. This would automatically bar Paul Steinberg 
from employment by a licensee for one year. Hence this issue 
would seem to be of no consequence in this case. But, in any event, 
the respondent’s application for a new license should be denied. 


The Act provides (7 U.S.C. 499d (d) ) : 


If after the hearing the Secretary finds that the applicant is 
unfit to engage in the business of a commission merchant, 
dealer, or broker because the applicant, or in case the appli- 
cant is a partnership, any general partner, or in case the ap- 
plicant is a corporation, any officer or holder of more than 
10 per centum of the stock, prior to the date of the filing of 
the application engaged in any practice of the character pro- 
hibited by this chapter * * * the Secretary may refuse to issue 
a license to the applicant (emphasis added). 


The license should be refused because the respondent, the ap- 
plicant for the license, repeatedly and flagrantly engaged in a 
practice prohibited by the Act by failing to pay 19 sellers 
$57,207.42 in 283 transactions. If I were to direct that the license 
be issued, I would simultaneously revoke such a license. 


Although it is not necessary to resolve the issue pressed by 
complainant as to whether the license should also be refused be- 
cause respondent admittedly did not plan to use the license, it is 
doubtful whether that would be a valid reason for refusing a 
license. 


For the foregoing reasons, the respondent’s request for the is- 
suance of a new license should be refused, and the facts and cir- 
cumstances with respect to the respondent’s violations should be 
published. 


ORDER AS TO DOCKET NO. 2-2107 


The facts and circumstances as set forth herein shall be publish- 
ed. This order shall become effective on the 30th day after the date 
hereof. Copies hereof shall be served upon the parties. 
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ORDER AS TO DOCKET NO, 2-2107 


Respondent’s application for a license is denied. The facts and 
circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 14,969) 


EADY AND ASSOCIATES v. W. F. WILLIAMS COMPANY. PACA 
Docket No. 2-2550. Decided January 23, 1973. 


Acceptance—Notice of rejection not timely—Breach of contract not 
established—Contractual waiver of defects in lettuce caused 
by discoloration and frost—Warranties as to grade or 
weight—Failure to establish—Reparation 


Where respondent accepted the lettuce involved and where respondent failed 
to establish either a breach of the warranty of suitable shipping con- 
ditions or that a new agreement was reached between the parties, re- 
spondent is liable to complainant for the purchase price of the lettuce, 
less the amount already paid by respondent to complainant thereon. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested repa- 
ration from respondent in the amount of $1,499 in connection with 
a transaction in interstate commerce involving a truckload of 
lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, which filed an answer 
denying liability. 


Since the amount of damages does not exceed $3,000, the 
shortened procedure provided in the Rules of Practice (7 CFR 
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47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in support of 
their respective positions by means of verified statements. Neither 
party submitted any additional evidence and neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James M. Benson, 
Robert L. Bergen, Wesley H. Mathews, Robert R. Graham, Robert 
R. Kressin, Joseph T. Eady, John C. Monday, Frank Pavel, Clyde 
S. Rights, and Lewis B. Bogt, doing business as Eady and Associ- 
ates, whose address is Post Office Box 298, El Centro, California. 


2. Respondent is an individual, Wilbur F. Williams, doing busi- 
ness as W. F. Williams Company, whose address is 2260 East 
Bethany Road, Phoenix, Arizona. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about November 8, 1971, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
truckload of Joseph T brand lettuce, 2-dozen size, containing 650 
cartons, at $5.65 per carton, plus 30¢ per carton vacuum cooling, 


for a total price of $3,867.50, f.o.b. Arizona shipping point. The 
contract specifically provided that discoloration and frost damage 
not apply to good delivery standards. 


4. Pursuant to the contract referred to in Finding of Fact No. 
3, complainant shipped on November 8, 1971, from loading point 
in the State of Arizona to respondent at St. Louis, Missouri, a 
truckload of lettuce. 


5. Upon arrival of the lettuce at destination respondent accepted 
the shipment, but complained by telephone to respondent concern- 
ing the quality and weight of the lettuce, and requested a $2.35 
per carton allowance. The respondent refused to grant such allow- 
ance. 


6. Respondent obtained a Federal inspection of the lettuce on 
November 10, 1971, in St. Louis, Missouri. The lettuce was certified 
as to weight, condition and grade as follows: 


Condition of Pack: .. . Gross weight 36 to 4314, average 40 
pounds per carton. 


Quality: . . . Average 67% hard or firm, 33% fairly firm. 
From 1 to 8 heads per carton, average 9% grade defects, 
excessive wrapper leaves. 
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Condition: ... Head leaves: Average 3% seriously damaged 
by live worms. In most samples 2 to 3 heads per carton, in 
some none, average 9% damaged by yellow to brown dis- 
colored dry crown leaves. No decay. Wrapper leaves: In 
some samples 2 to 3 heads per carton; in some none, average 
9% seriously damaged by brown discolored and watersoaked 
wrapper leaves. No decay. 


Grade: .. . Fails to grade U.S. No. 1, 67% hard or firm ac- 
count grade defects. 


7. Respondent deducted $2.35 per carton from the agreed pur- 
chase price and remitted to complainant the sum of $2,340.00, 
leaving a balance of $1,527.50. 


8. The formal complaint was filed on February 29, 1972, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleges that on November 8, 1971, he sold to re- 
spondent a carload of lettuce, consisting of 650 cartons, 2-dozen 
size, Joseph T brand, at an agreed price of $5.65 per carton, plus 


cooling, f.o.b. Arizona shipping point. Complainant contends that 
it shipped and respondent accepted 650 cartons of Joseph T brand 
lettuce, but that respondent has paid to complainant only $2,340 
in connection with this transaction, leaving a balance due of 
$1,527.50, of which amount complainant seeks to recover $1,499 in 
this proceeding. Respondent denies that it accepted the lettuce, 
and contends that complainant breached the contract by failing to 
deliver lettuce which graded U.S. No. 1 at shipping point and 
weighing 45 pounds or better before cooling as warranted. In addi- 
tion, respondent alleges that there was a specific new agreement 
between the parties, whereby respondent would be allowed a $2.35 
per carton deduction on the purchase price of the lettuce. 


We cannot agree with respondent’s contention that it did not 
accept the lettuce. We have held that notice of rejection must be 
timely and in unmistakable terms. Although respondent notified 
the complainant that the truckload of lettuce did not meet con- 
tract terms after Federal inspection on November 10, 1971, re- 
spondent did not reject the shipment. Mere complaint regarding 
a shipment cannot be considered a notice of rejection. Pan Ameri- 
can Fruit Co., Inc. v. C. C. Bova & Co., 17 A.D. 774, 779. We con- 
clude that respondent, by not rejecting the shipment within a 
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reasonable time, accepted the shipment and thereby became liable 
for the purchase price, less any damages shown to have been 
caused by any breach of contract by complainant. The burden of 
proof is upon respondent to show by a preponderance of the evi- 
dence that complainant breached the contract. 


Respondent contends that the contract specified that the lettuce 
weigh 45 pounds per carton or better before cooling and grade 
U. S. No. 1 at shipping point, but that the lettuce which complain- 
ant tendered for delivery was not in compliance with these specifi- 
cations, in that the destination point inspection showed the weight 
per carton to be between 36 and 43.5 pounds, averaging 40 pounds, 
and failing to grade U.S. No. 1 on account of excessive grade de- 
fects. As evidence of the existence of such warranties, respondent 
offers an undated confirmation of sale containing these specifica- 
tions which it issued and allegedly sent to complainant. Respond- 
ent further alleges that complainant did not object to the terms 
contained in this confirmation. The format of this confirmation, 
however, is confusing and somewhat ambiguous. The confirmation, 
addressed to complainant, states: 


650 CARTONS JOSEPH T. BRAND LETTUCE $5.65 F.O.B. 
NET PLUS COOLING 
SOLD TO: C. H. ROBINSON COMPANY, AGENTS 

1 PRODUCE ROW 

ST. LOUIS, MISSOURI 
U. S. ONE QUALITY—45 LBS OR BETTER BEFORE 
COOLING GOOD GREEN COLOR 


The interpretation we apply is that the warranties of grade and 
weight made by respondent to its broker, C. H. Robinson Company, 
in connection with the resale of the lettuce by the broker to re- 
spondent’s customer, United Fruit and Produce Company, and 
therefore totally independent of the contractual agreement be- 
tween complainant and respondent. Complainant’s failure to object 
to such a confirmation is not inconsistent with its position that 
the terms of the disputed agreement are those set forth in its in- 
voice. 


The complainant’s invoice, dated November 9, 1971, contains 
no weight or grade specifications but specifically provides that 
“Discoloration and frost damage not apply towards good delivery 
standards.” While respondent alleges that exception was taken to 
the seller’s invoice, he has offered no evidence as to when, or the 
manner in which, such exception was made. Complainant, how- 
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ever, states in several letters contained in the Department’s report 
of investigation that it was not informed of the alleged discrep- 
ancies of the invoice until December 28, 1971, when it received 
respondent’s remittance and the invoice containing unauthorized 
corrections and deductions. On the basis of this evidence, we must 
conclude that respondent has failed to prove by a preponderance 
of the evidence the existence of any warranties as to the weight or 
grade of the lettuce. Also on the basis of this evidence, we conclude 
that a provision of the parties contractual agreement was that 
“Discoloration and frost damage not apply to good delivery stand- 
ards.” 


Respondent, in substance, also contends that the lettuce involved 
in this transaction did not conform to good delivery standards set 
forth in the Department’s regulations, 7 CFR 46.44, in that it was 
abnormally deteriorated on arrival at contract destination, St. 
Louis, Missouri, in breach of the warranty of suitable shipping 
condition. Since we have concluded that the contract did not 
specify a U. S. Grade, the lettuce was only required to meet the 
good delivery standards for lettuce set forth in Section 46.44 (a) 
(2) of the regulations, 7 CFR 46.44(a) (2), subject to the con- 
tractual waiver of condition defects caused by discoloration and 
frost. 


To meet good delivery standards under Section 46.44(a) (2), 
the lettuce at destination may contain a maximum of 15 percent 
condition defects, including therein not more than 9 percent 
serious damage of which not more than 5 percent may be decay. 
The certificate of inspection shows under “condition” a total of 
22 percent defects, which is in excess of the 15 percent maximum 
allowed by good delivery standards. Of the 22 percent total, 9 
percent consisted of serious damage by brown discolored and 
watersoaked wrapper leaves. While the certificate of inspection 
does not indicate the origin of such damage, it is concluded that it 
is generally indicative of frost damage. Since the parties agreed to 
a waiver of frost damage for purposes of the good delivery stand- 
ards, the total condition defects are reduced from 22 percent to 13 
percent which falls below the 15 percent condition defect maxi- 
mum allowed by good delivery standards. Accordingly, it is con- 
cluded that the lettuce was in suitable shipping condition for ship- 
ment to St. Louis, Missouri. 


Respondent also alleges that following its rejection of the ship- 
ment, there was a new agreement as to the truckload of lettuce 
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whereby respondent was to be permitted a $2.35 deduction per 
carton on the purchase price of the lettuce. Complainant denies 
that there was any new agreement. In support of its allegation 
respondent has submitted a confirmation of a telephone conversa- 
tion between Merle White, an employee of complainant, and Red 
Williams, an employer of respondent. The confirmation is dated 
November 13, 1971, and reads, in part, as follows: 


“PER PHONE CONVERSATION WITH MERLE WHITE 
AND RED WILLIAMS LETTUCE ARRIVED SHOWING 
TROUBLE .... RECEIVER TO UNLOAD LETTUCE 
SETTLED PRICE WITH MERLE WHITE AT $3.30 FOB 
PLUS .30 COOLING... .” 


Respondent alleges complainant has not taken exception to this 
confirmation. However, a letter to respondent contained in the 
Department’s report of investigation, dated January 3, 1972, sign- 
ed by Merle White, expresses his understanding of this phone con- 
versation as follows: 


“Although inspection was given to me on phone, no allowance 
was settled on at that time. It was agreed that they would 
probably need a little help, but this was to be determined 
later. Certainly, at no time did I agree to a deduction of $2.35 
per carton.” 


In light of complainant’s position that it was not notified of the 
alleged terms of adjustment until December 28, 1971, we are un- 
able to say that respondent has proved his contention, by a pre- 
ponderance of the credible evidence, that there was a new contract. 


Accordingly, respondent is liable for the purchase price of 
$3,867.50, less the amount of $2,340.00 already paid, or $1,527.50. 
Respondent’s failure to pay this amount is a violation of section 2 
of the Act for which reparation will be awarded, with interest. 
Complainant, however, has expressly restricted its claim to 
$1,499.00. Accordingly, we conclude that our award should be 
similarly restricted to this amount, or $1,499.00. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $1,499.00 with interest thereon 
at the rate of 8 percent per annum from January 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,970) 


MERCED TOMATO GROWERS CO-OPERATIVE ASSOCIATION v. MONC’S 
CONSOLIDATED PRODUCE, INC. PACA Docket No. 2-2482. De- 
cided January 23, 1973. 


Contract—Warranty of suitable shipping condition—Breach of— 
Damages—Burden of proof—Failure to sustain— 
Reparation awarded complainant 


Where respondent failed to sustain its burden of proof with respect to the 
warranty of suitable shipping conditions, breach of contract and dam- 
ages resulting therefrom, respondent is liable to complainant for the 
contract price of the tomatoes involved, reduced by complainant as 
stated herein, and the counterclaim is dismissed. 


John R. Catlin, Los Angeles, California for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,499 in con- 
nection with a shipment of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s representative and respond- 
ent. A copy of the formal complaint was served upon respondent. 
Respondent filed an answer thereto, denying liability to the com- 
plainant and asserting a counterclaim. Complainant filed a reply 
to the counterclaim, denying liability therein to respondent. 


Since the amount claimed as dabages in neither the complaint 
nor the counterclaim exceeds $1,500, the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 
C.F.R. 47.20) is applicable. Pursuant to such procedure, the par- 
ties were given an opportunity to submit additional evidence in 
support of their respective positions by means of verified state- 
ments. No such evidence was submitted. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Merced Tomato Growers Co-operative Associa- 
tion, is a corporation whose address is P. O. Box 672, Merced, 
California. At the time of the transaction involved herein, com- 
plainant was licensed under the act. 


2. Respondent, Monc’s Consolidated Produce, Inc., is a corpo- 
ration whose address is P. O. Box 1486, Salinas, California. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On or about July 16, 1971, in the course of interstate com- 
merce, complainant sold to respondent 400 lugs of tomatoes at 
the agreed price of $4.40 per carton, or a total contract price of 
$1,760, f.o.b. Salinas, California, for shipment to respondent’s 
customer, Felix Pages & Co., at Miami, Florida. The truck was 
loaded with 10 lugs of 4x4 tomatoes, 40 lugs of 4x5 tomatoes, 90 
lugs of 5x5 tomatoes, and 260 lugs of 5x6 tomatoes. 


4. On July 16, 1971, complainant shipped the tomatoes involved 
herein by truck from Salinas, California, to respondent’s customer, 
Felix Pages & Co., at Miami, Florida. The tomatoes were separated 
by paper from other commodities in the truck requiring a lower 
shipping temperature to keep them from becoming chilled. 


5. The truckload of tomatoes arrived in Miami, Florida, on July 
21, 1971. On that same day, respondent secured a Federal inspec- 
tion of the tomatoes, as well as other commodities in the truck. 
Such inspection showed the tomatoes to be 50°F—58°F pulp 
temperature and indicated the following condition: “Average ap- 
proximately 20% turning and pink, 65% light red and red. Soft 
tomatoes in most samples from 7-27%, many none, average 11%. 
In most samples no decay, in many from 10-13%, average 5%. 
Bacterial Soft Rot and Alternaria Rot in various stages of develop- 
ment”. 


6. Subsequently, the tomatoes shipped having been accepted by 
the respondent, 218 lugs of the tomatoes were dumped because of 
decay and over-ripeness, and the remainder of the shipment was 
sold. 


7. A formal complaint was filed on December 30, 1971, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Complainant alleges that although it shipped, and respondent 
accepted, tomatoes conforming to contractual specifications re- 
garding size and quality, respondent has failed to pay to complain- 
ant any portion of the purchase price of $1,760.00. However, com- 
plainant elects for the purposes of this complaint to reduce the 
amount claimed due to $1,499.00. 


Complainant takes the position herein that in the contractual 
negotiations taking place between the parties, respondent indi- 
cated a desire for 400 lugs of tomatoes, 5x5 size. However, ac- 
cording to complainant, respondent was told that complainant did 
not have this quantity of 5x5 size tomatoes on hand, and, accord- 
ingly, would ship whatever quantity it could of this size, complet- 
ing the order with tomatoes of other sizes that were on hand. 
Pursuant to these negotiations, as related by complainant, 90 lugs 
of 5x5 tomatoes were placed in the truck together with 310 lugs 
of other size tomatoes, as set forth in Finding of Fact No. 3. Com- 
plainant further alleges that it separated the tomatoes by paper 
from other commodities in the truck, in accordance with an agree- 
ment with respondent, since such other commodities required a 
lower temperature in transit than did the tomatoes. 


Respondent in its answer admits that it agreed to purchase from 
complainant the truckload of tomatoes involved herein. Respond- 
ent alleges, however, that under the terms of the contract it was 
agreed that 400 lugs of 5x5 #1 color tomatoes were to be shipped, 
and that complainant failed to ship such tomatoes, in breach of 
the contract. Respondent alleges that on the morning after the 
shipment left Salinas, California, enroute to respondent’s customer 
in Miami, Florida, oral objections were made to complainant re- 
garding the sizes of tomatoes shipped. Moreover, respondent con- 
tends that complainant was negligent in loading the tomatoes in 
the truck, causing the tomatoes to become overheated in transit. 
Hence, respondent alleges complainant breached a warranty of 
suitable shipping condition with respect to the produce involved 
herein. Therefore, respondent submits that due to complainant’s 
actions in regard to this transaction, it suffered damages of 
$329.50, the difference between the total freight bill for the toma- 
toes and the total amount the tomatoes delivered brought the re- 
spondent. Respondent asserts a counterclaim for this amount. 


It is undisputed that respondent bought and accepted the ship- 
ment of produce involved herein. Having done so, respondent is 
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liable for the purchase price thereof, less provable damages sus- 
tained by him as the result of any breach of contract. Fred G. 
Hilvert Co., Inc. v. Strock & Co., Inc. and/or S. N. Beard & Com- 
pany, 19 A.D. 1048. 


Respondent asserts that such a breach was committed by com- 
plainant, with resulting damages to respondent, in that complain- 
ant shipped tomatoes to respondent which failed to conform to 
specification in the contract of sale regarding condition, size, and 
color of the produce to be shipped. As the moving party concern- 
ing the alleged breach of contract, the burden rests: upon respond- 
ent to prove, by a preponderance of the evidence, that complainant 
was required by the terms of the contract to deliver tomatoes 
meeting the aforesaid specifications. It is likewise the burden of 
respondent, upon establishing these contractual specifications, to 
establish a breach by complainant, together with the damages re- 
sulting therefrom. It is necessary that the proponent prove each 
of the three allegations, i.e., the warranty, the breach, and the 
damages resulting from such breach. 


In the matter of size, it is respondent’s contention that complain- 
ant agreed to ship it 400 lugs of tomatoes, size 5x5. Complainant 
takes issue with respondent’s stand, alleging that it contracted to 
ship as many lugs of size 5x5 tomatoes as possible to respondent, 
but with the understanding that to the extent that 400 lugs of size 
5x5 tomatoes were not on hand, that the difference would be made 
up with tomatoes of other sizes. Complainant’s evidence, further, 
is to the effect that it did not have 400 lugs of size 5x5 tomatoes 
available to ship to complainant and, after loading all that it had, 
complainant made up the balance with tomatoes of other sizes and 
shipped them in this load to respondent. 


In reviewing the evidence submitted by respondent, we are of 
the opinion that it has failed to submit evidence sufficient to es- 
tablish that the load involved herein was required, unconditionally, 
to consist entirely of tomatoes, size 5x5. Accordingly, since it has 
not been shown that any duty was imposed upon complainant in 
this respect, no question of breach or damages arises for our con- 
sideration, and it is so concluded. 


Respondent, however, also stated that the tomatoes received 
from complainant were over-ripe and had too much color. It is 
apparent that respondent furnished the truck into which the toma- 
toes were loaded for shipment to respondent’s customer. Com- 
plainant packed the tomatoes as agreed, shielding them with paper 
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from other produce in the truck requiring cooler temperatures. 
We find no evidence that complainant was negligent as to this 
packing process, and respondent should therefore bear any loss 
incurred by reason of the tomatoes overheating in the truck due 
to the papering process. We conclude, therefore, that respondent 
has failed to prove any breach of contract by complainant in this 
respect and that respondent owes complainant the contract price 
of $1,760, which it has elected to reduce to $1,499 for purposes of 
this suit. Failure of respondent to pay this sum, $1,499, to com- 
plainant is a violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


Since respondent has failed to establish any breach of contract 
on the part of complainant, it follows that respondent has no 


grounds for a counterclaim. Accordingly, we conclude that re- 
spondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,499, with interest thereon at the 
rate of 8 percent per annum from August 1, 1971, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,971) 


In re HARRY LEWIS HARDING, d/b/a OKIE BROKERAGE Co. PACA 
Docket No. 2-2808. Decided January 24, 1973. 


Broker—Failure to remit to principals—Publication of facts 


Where respondent broker negotiated purchases and sales, invoiced the 
buyers and collected the invoice prices from them and failed to remit 
such monies to his principals, the facts and circumstances of these 
violations of the Act shall be published. 


Peter M. Keltch, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on December 12, 1972, by 
the Director, Fruit and Vegetable Division, Agricultura] Market- 
ing Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, flagrantly, and repeat- 
edly violated Section 2 of the Act in that, while acting as a broker 
in negotiating contracts for the purchase and sale of perishable 
agricultural commodities in interstate commerce, he received 
sums collected for and on behalf of, and due, his principals and 
failed to make full payment promptly to his principals of such 
sums. Respondent filed an answer on December 15, 1972, in which 
he admitted the allegations of paragraphs 1 and 2 of the complaint 
and the jurisdiction of the Secretary in this matter. In his answer, 
respondent neither admitted nor denied the remaining allegations 
of the complaint, but waived oral hearing, waived the preparation 
of a Hearing Examiner’s report (now Administrative Law Judge’s 
initial decision) and waived oral argument before the Secretary. 
Respondent further consented to the issuance of an order, contain- 


ing findings of fact based upon the allegations of the complaint, 
and containing a finding that he has willfully, flagrantly, and re- 
peatedly violated Section 2 of the Act. 


FINDINGS OF FACT 


1. Respondent, Harry Lewis Harding, is an individual doing 
business as Okie Brokerage Co., whose current address is 3513 
Terry Way, Del City, Oklahoma. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 700286 was issued to respondent on August 20, 1970. This 
license was renewed in 1971 but terminated August 20, 1972, 
when respondent failed to submit a renewal fee. 


8. During the period August 20, 1971, to August 20, 1972, re- 
spondent, while acting as a broker for fifteen sellers, negotiated 
purchases and sales in interstate commerce, with deliveries to be 
made at Oklahoma City, of various lots of fruits and vegetables. 
Respondent had the authority to invoice the buyers for shipments 
of such produce sold to the various buyers and to collect the pur- 
chase prices from them and then remit the sums collected to his 
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principals. However, respondent negotiated such purchases and 
sales, invoiced the buyers for each shipment, delivered to 
Oklahoma City, collected the invoice prices from them, but failed 
to remit to his principals the monies thus collected, totaling 
$50,216.52. 


CONCLUSIONS 


By reason of the findings set forth herein, respondent has will- 
fully, flagrantly, and repeatedly violated Section 2 of the Act. 
Respondent has consented to the issuance of an order making such 
finding, and complainant requested the issuance of such an order. 
Respondent waived oral hearing and the preparation of a Hearing 
Examiner’s report (now Administrative Law Judge’s initial de- 
cision), and waived oral argument before the Secretary. Accord- 
ingly, pursuant to Section 47.26(b) of the Rules of Practice (7 
C.F.R. 47.26(b)), such an order should be issued. 


ORDER 


The finding contained herein that respondent has committed 
willful, flagrant, and repeated violations of Section 2 of the Act 
(7 U.S.C. 499(b)) and the facts and circumstances thereof shall 


be published. 


This order shall become effective on the eleventh day after the 
date hereof. 


Copies hereof shall be served upon the parties. 


(No. 14,972) 


RO-BEE PRODUCE COMPANY v. QUAKER CITY PRODUCE COMPANY. 
PACA Docket No. 2-2308. Decided January 24, 1973. 


Contractual relationship—Burden of proof—Failure to sustain—Dismissal 


Where there was no contractual relationship between complainant and re- 
spondent in connection with the shipment in issue herein, the complaint 
is dismissed. 


Complainant pro se. 
Malcolm H. Waldren, Jr., Philadelphia, Penna., for respondent. 
Bruce S. Weiner, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $1,499 in connection with a truckload of cabbage in inter- 
state commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure set forth in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable 
herein. Pursuant to such procedure, the verified pleadings of the 
parties are considered a part of the evidence herein, as is the 
Department’s report of investigation. In addition, complainant 
and respondent, respectively, were given the opportunity of sub- 
mitting further evidence in the case by means of an opening and 
an answering statement, but neither did so. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Ro-Bee Produce Company, 
whose address is P. O. Box 1507, Pompano Beach, Florida. 


2. Respondent is a corporation, Quaker City Produce Company, 
whose address is 3300 Galloway Street, Philadelphia, Pennsy]l- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On or about April 8, 1971, in the course of interstate com- 
merce, complainant shipped 633 crates of Zellwin brand cabbage 
by truck from loading point in the State of Florida to the city of 
Philadelphia, Pennsylvania, where the produce, on or about April 
11, 1971, was received by respondent and sold for net proceeds of 
$1,507.40. 


4. No payment has been made to complainant by respondent 
in connection with this shipment of cabbage. 


5. The formal complaint was filed on August 30, 1971, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 
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CONCLUSIONS 


Complainant alleges that respondent accepted and sold the 
cabbage for the account of complainant, which implies that there 
was a contractual relationship between complainant and respond- 
ent. However, complainant also alleges that because of the finan- 
cial status of respondent it dealt through J. W. M. Produce, im- 
plying that complainant was not willing to enter into a contract 
with respondent but was willing to, and did, sell or consign the 
cabbage to J. W. M. Produce. Respondent denies that it received 
any commodity from complainant or that it made any agreement 
with complainant. 


In a letter from respondent’s attorney dated June 24, 1971, 
which is a part of the report of investigation, it is stated that re- 
spondent received the cabbage in question on consignment from 
J. W. M. Produce, that it sold the produce as per its contract, and 
that it sent J. W. M. Produce an account sales, together with its 
check for the net proceeds, on April 23, 1971. Payment on the 
check was stopped and various claims for the proceeds are in 
litigation, none of which is relevant to the dispute here. 


The burden of proving a contractual relationship between com- 
plainant and respondent is on complainant. Complainant has not 
sustained that burden. To the contrary, it appears that complain- 
ant contracted with J. W. M. Produce and that respondent re- 
ceived the shipment under a contract between J. W. M. Produce 
and respondent. For lack of proof of a contractual relationship, 
express or implied, between complainant and respondent, the 
complainant should be dismissed. 


In view of the above conclusion, it is unnecessary to rule on re- 
spondent’s motion to dismiss the complaint on the ground that an 
interpleader action has been filed in the United States District 
Court for the Eastern District of Pennsylvania. 

ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 14,973) 


R. L. PEED & COMPANY, INC. v. F & G PRODUCE COMPANY, INC. 
PACA Docket No. 2-2378. Decided January 24, 1973. 
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Contract price—Burden of proof—Unsustained by complainant—Claim for 
additional credits—Burden of proof—Sustained by respondent—Dismissal 


Where the true contract price was respondent’s figure of $12,326.79, and 
where respondent sustained its burden of proof for additional credits, 
no further amount is due complainant and the complaint is dismissed. 


T. R. Thompson, Jr., Washington, North Carolina, for complainant 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complain was filed in which complainant seeks repara- 
tion against respondent in the amount of $8,888.28 in connection 
with 11 shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, admitting liability in the amount of $6,829.99, but deny- 
ing liability as to the remaining amount claimed of $2,058.29. On 
December 22, 1971, the Department issued an order for respondent 
to pay complainant, as an undisputed amount, $6,829.99, with 
interest. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing. Accordingly, the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is applicable. Pursuant to this procedure, complainant was given 
an opportunity but did not file an opening statement. Respondent 
was given the opportunity to file an answering statement, but did 
not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Russell Lee Peed, doing busi- 
ness as R. L. Peed and Company, Inc., whose address is P. O. Box 
147, Aurora, North Carolina. 


2. Respondent is a corporation, F & G Produce Company, Inc., 
whose address is P. O. Box 352, Hastings, Florida. At the time 
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of the transaction involved herein, respondent was licensed under 
the act. 


8. On January 20, 1970, in the course of interstate commerce, 
complainant sold to respondent, by written contract, 3,000 
hundred-weights of potatoes, size A, 85% U.S. No. 1 grade or 
better, in bulk, with a guarantee of chipping on arrival at destina- 
tion, at an agreed price of $2.40 per hundredweight, f.o.b. In 
addition to the sales under the written contract, complainant and 
respondent entered into oral contracts, on a day-to-day basis dur- 
ing the harvest season, whereby complainant sold potatoes to re- 
spondent at the market price. In total, there were 11 shipments 
of potatoes accepted by respondent at contract destination pur- 
suant to these agreements, resulting in adjusted purchase prices 
after allowances of $12,326.79. In addition, complainant granted 
respondent credit totaling $3,488.32. 


4. The formal complaint was filed on October 1, 1970, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 


The Department has ordered respondent to pay to complainant, 
as an undisputed amount, $6,829.99, with interest. In addition, 


complainant has admitted that respondent is entitled to credits 
totaling $3,488.32 in connection with these transactions. Accord- 
ingly, the only matters for consideration in this proceeding are 
those relating to the total of the agreed contract prices, and addi- 
tional credits claimed by respondent in the amount of $2,008.48. 


In his formal complaint, complainant alleged that the total 
_. of the purchase prices for the 11 shipments of potatoes was 
$12,376.60 and that he granted respondent the following credits: 


June 16, 1970—Balance due for driver refund $ 240.00 
March 21, 1970—425 Bags Pungo Seed Potatoes 2,040.00 
at $4.80 
April 23, 1970—3,140 pounds cut seed potatoes 150.72 
at $4.80 delivered 
12-100 pounds Sebago seed potatoes 57.60 
at $4.80 delivered 
June 5, 1971—Payment to be applied against 1,000.00 
account 
The total credits allowed being $3,488.32, complainant claimed 
a net amount due of $8,888.28. 
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In its answer, respondent denied owing complainant $8,888.28. 
Respondent alleged that the total of the purchase prices, after 
allowances for shrinkage, was $12,326.79; that respondent had 
credits due from complainant in the amount of $5,496.80; and that 
the net amount owed to complainant was $6,829.99. In support of 
its position, respondent listed the following credits in addition 
to those admitted by complainant, for freight hauled on account 
for complainant: 


6-14-71—Detroit—41,170 lbs. bulk potatoes $576.38 
at $1.40 cwt. 

6-15-71—Milton—43,150 lbs. bulk potatoes 208.84 
at $.60 cwt. $258.84 
Less: Advance to driver $50.00 

6-16-71—Detroit—42,770 lbs. bulk potatoes 598.78 
at $1.40 cwt. 

6-21-71—Balto. Md.—880 lbs. bulk potatoes 257.28 
at $.60 cwt. 

6-19-71—Manheim—43,200 Ibs. bulk potatoes 367.20 
at $.85 cwt. 


The total amount claimed by respondent for freight hauled is 
$2,008.48. 


Complainant and respondent disagree both as to the purchase 
price for the 11 shipments of potatoes, and as to the total amount 
of credits due respondent. Although given ample opportunity, 
complainant failed to submit either an opening statement or a 
supporting brief. As the moving party, complainant bore the 
burden of proving, by a preponderance of the evidence, its version 
of the contract price. Complainant has not met that burden. 
Therefore, we accept as the true contract price respondent’s ad- 
mitted figure of $12,326.79. As the party claiming additional 
credits over and above those granted by complainant, respondent 
has the burden of proving such additional credits by a preponder- 
ance of the evidence. In view of the detailed invoices submitted 
by respondent, and the lack of any rebutting evidence by com- 
plainant, respondent has satisfied thata burden. 


By way of recapitulation, we summarize the foregoing as 
follows: 


Total of the contract prices: $12,326.79 
Order for Undisputed Amount: 6,829.99 
$ 5,496.80 
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Total credits due respondent: 5,496.80 
Balance —do— 
Under the circumstances, we conclude that the complaint should 
be dismissed. 
ORDER 
The Complaint is dismissed. 


Copies of this order shall be served on the parties. 


(No. 14,974) 


In re C & F PRODUCE Co., INC. PACA Docket No. 2-2712. Decided 
January 29, 19738. 


Failure to pay—Revocation of license 


Where respondent wilfully, repeatedly and flagrantly violated the Act by 
failure to pay, as found herein, the license of respondent is revoked. 


Moulton S. Dowler, for complainant. 
Respondent pro se. 
John G. Liebert, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The Administrative Law Judge’s Recommended Decision and 
Proposed Order was filed December 15, 1972, and no exceptions 
thereto were filed. The Recommended Decision and Proposed 
Order is adopted as the final Decision and Order herein. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the Act. It was instituted by a complaint filed 
on September 20, 1972, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department 
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of Agriculture. Respondent was charged with willful, flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b) 
for alleged failure to pay promptly and failure to make full pay- 
ment for shipment of fruits and vegetables in interstate commerce 
while acting as a regulated handler licensed under the Act. 


Copies of the complaint and Rules of Practice governing proce- 
dures under the Act were forwarded to Respondent by the Hear- 
ing Clerk by certified mail on September 20, 1972. The letter 
serving the complaint was returned to the Hearing Clerk with 
the notation from the postal authorities that Respondent had 
moved and left no address. In conformity with Section 47.4 of 
the Rules of Practice (7 CFR 47.4), service was then attempted 
by regular mail. This mail was also returned by the Post Office 
on October 6, 1972, for the same reason. 


On November 10, 1972, Complainant moved for the issuance of 
an order pursuant to Sections 47.30(b) and (c) of the Rules of 
Practice (7 CFR 47.30(b) (c)), which provides that failure of a 
respondent to respond to the allegations in a complaint within 20 
days from receipt thereof and requesting oral hearing constitutes 
admission of the allegations and waiver of hearing, in which event 
the Hearing Examiner (Administrative Law Judge) shall prepare 
his report based upon the material allegations in the complaint. 
In conformity with the cited sections of the Rules of Practice 
this Administrative Law Judge, having determined that Respond- 
ent was properly served in accordance with the regulations and 
that no answer has been filed to the complaint, issues this Recom- 
mended Decision. The findings of fact set forth herein are identi- 
cal with the substantive allegations in the complaint, which are 
deemed to have been admitted by Respondent’s failure to file an 


answer (7 CFR 47.30(b)). 


FINDINGS OF FACT 


1. Respondent, C & F Produce Co., Inc., is an Oklahoma corpo- 
ration whose last known business address is 319 S. Klein, Okla- 
homa City, Oklahoma 73108. 


2. Pursuant to the licensing provisions of the Act, License No. 
720447 was issued to Respondent on September 17, 1971. This 
License was suspended automatically on June 5, 1972, pursuant 
to Section 7(d) of the Act (7 U.S.C. 499g(d)), when Respondent 
failed to pay a reparation award issued against it in PACA Docket 
No. 2-2544 (31 A.D. 587). 
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3. During the period October 1971, through February 1972, 
Respondent purchased, received, and accepted without complaint 
24 lots of fruits and vegetables, all being perishable agricultural 
commodities, in interstate commerce, but failed to make full pay- 
ment promptly of the agreed purchase prices to the eight sellers. 
The total of the agreed purchase prices which remains unpaid is 
$36,570.40. The details of these transactions are as follows: 
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4. The sellers listed above filed formal reparation complaints 
against Respondent. As a result, the Judicial Officer issued repa- 
ration orders against Respondent as set forth below: 


Transaction PACA Date 
Number(s) Docket No. Issued Amount 
1 to 3 2-2543 5- 1-72 $5,799.80 
4 and 5 2-2541 5- 1-72 $1,295.00 
6 2-2544 4-27-72 $3,883.60 
8 2-2542 5- 1-72 $7,281.00 
2-2565 5-17-72 $5,222.40 
2-2566 5-17-72 $2,708.50 
2-2567 5-17-72 $1,287.50 
17 2-2601 6-13-72 $4,458.35 
22 2-2600 6-13-72 $4,634.25 


5. The acts of Respondent in failing to make full payment 
promptly of the agreed purchase prices, as alleged in paragraph 
3 of the complaint, constitute willful, flagrant and repeated vio- 
lations of Section 2 of the Act (7 U.S.C. 499b). 


6. By notices in writing dated February 9, 1972, and June 28, 
1972, Respondent was given the opportunity to demonstrate or 
achieve compliance with all lawful requirements of the Act relat- 
ing to the allegations in the complaint. Respondent has failed to 
do so. 


PROPOSED CONCLUSIONS 


Respondent’s failure to make full and prompt payment in con- 
nection with the numerous transactions described in the following 
findings of fact constitutes willful, repeated and flagrant viola- 
tions of Section 2(4) of the Act (7 U.S.C. 499b(4)). In re Colony 
Fruit & Produce Distributors, Inc., 25 Agriculture Decisions 1062, 
1071; In re Ripley Vegetable Company, 24 Agriculture Decisions 
360, 365; In re Kelly & Weatherington, Inc., 23 Agriculture Deci- 
sions 715, 717; In re Raymond Clarence Alexander, 19 Agriculture 
Decisions 1040, 1042; In re Cloud and Hatton Brokerage, 18 Agri- 
culture Decisions 547, 549. Under the circumstances of this case 
the Respondent’s license which was suspended on June 5, 1972, 
should be revoked. Jn re John W. Monk, d/b/a J. W. M. Produce, 
31 Agriculture Decisions 558. In addition, in accordance with the 
provisions of Section 8(a) of the Act (7 U.S.C. 499h(a)), the 
facts and circumstances of the violations should be published. See 
In re Ripley Vegetable Company, supra; In re Kelly & Weather- 
ington Inc., supra. 
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PROPOSED ORDER 


The findings contained herein that Respondent has committed 
willful, flagrant and repeated violations of Section 2 of the Act 
(7 U.S.C. 499b) and the facts and circumstances thereof, together 
with this decision, shall be published. 


Respondent’s license Number 720447, issued pursuant to the 
Perishable Agricultural Commodities Act, 1930, as amended, is 
hereby revoked. 


This Order shall become effective 11 days after the date hereof. 
Copies of this Order shall be served upon the parties. 


(No. 14,975) 


MAPES PACKING CORPORATION v. WM. TURINO Co., INC. PACA 
Docket No. 2-2537. Decided January 30, 1973. 


Contract—Breach of—Burden of proof—Failure 
to sustain—Reparation 


Where respondent accepted the lettuce in issue and failed to sustain its 
burden of proof of a breach of contract by complainant, respondent is 
liable to complainant for the contract price thereof, less the amount 
already paid to complainant by respondent thereon. 


John R. Catlin, Los Angeles, California, for complainant. 
Gilbert M. Hersch, New York, New York, for respondent. 
George S. Whitten, Presiding Officer. 

Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent in the amount of $1,330.24 in 
connection with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, which filed an answer 
thereto, denying liability. 
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Since the amount of damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. Complainant filed an opening state- 
ment and respondent filed an answering statement. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Mapes Packing Corporation, is a corporation 
whose address is P. O. Box 232, Brentwood, California. 


2. Respondent, Wm. Turino Co., Inc., is a corporation whose 
address is 329-330 New York City Terminal Market, Bronx, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


8. On or about October 12, 1971, complainant sold to respondent 
1140 cartons of lettuce at $4.00 a carton plus cooling and a Ryan 
Recorder. The entire contract price was $4,922.00, f.o.b. Brent- 
wood, California, and the contract called for shipment to respond- 
ent at Bronx, New York. This agreement was negotiated by Phil 
Yanes Co., a broker located in Salinas, California. 


4. The lettuce was shipped from Brentwood, California, on Oc- 
tober 12, 1971, in railroad car number SPFE 452879. Upon ar- 
rival of the lettuce at the Hunts Point Market, Bronx, New York, 
on or about October 20, 1971, it was accepted by respondent. 


5. The lettuce was inspected on October 20, 1971, by Standard 
Inspection Service, and the certificate issued pursuant to this in- 
spection reads, in part: 


Car No. & Initial: SPFE 452879 

Where Inspected: Hunts Point Food Center 
Date: 10-20-71 

Time: 2:15 a.m. 

Commodity Pulp Temperature: Top 36 Bottom 36 


Lading: Carton boxes, lengthwise on bottoms, lading shifted 
2 to 6” towards one end of car. 
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Commodity: Calif. Iceberg Lettuce M.P.C. Brand 2 doz. Stock 
clean, bright. Medium to large few small. Well to fair headed. 
Butts white, well trimmed, good to fairly good green color, 
few pale. 


Average 10% damaged by reddish discoloration. Average 5% 
damaged by internal tipburn. 


Range 0 to 8%, average 4% damaged by mid-rib discolora- 
tion. 10% soft and spongy, balance generally firm to fairly 
hard, few fairly firm. Range 0 to 8%, average 4% soft rot 
affecting compact portion. 


Remarks: Protested for: delay, shortage, damaged condition, 
shifted lading, decay, discoloration. 


6. The lettuce was also Federally inspected on October 20, 1971. 


The pertinent parts of the U.S.D.A. inspection certificate read as 
follows: 


Inspection Point: Hunts Point Market—Team Track 
Time of Inspection: October 20, 1971, 7:15 AM DST 
Initial and No.: SPFE 452879 

Temperature of Product: 38°F. Top, 38°F. Bottom 
Loading: Approximately 9/10 of load remaining 


Product: LETTUCE, Iceberg Type, “Mapes Produce Co., 2 
Dozen, California” 


Grade: U.S. No. 1, 92% hard or firm 


Condition: Grade defects within tolerance. Heads or portions 
not affected by decay are fresh. Average 1% decay. 


Remarks: Inspection and certificate restricted to product and 
lading in parts of 4 stacks between doors, parts of 2 stacks 
either side of doors in that portion of the load remaining at 
time of inspection. 


7. On October 21, 1974, the shipment of lettuce was Federally 
inspected for the second time. The pertinent parts of the inspec- 
tion certificate issued pursuant to this inspection read as follows: 


Inspection Point: Hunts Point Market, Applicant’s Store 
Time of Inspection: October 21, 1971, 6:15 AM DST 
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Product: LETTUCE, Iceberg type—‘‘Mapes Produce Co., 2 
dozen California” 


Grade: Meets quality requirements but fails to grade U. S. 
No. 1, 88% hard or firm, only account of condition. 


Applicant states: 300 fiberboard cartons 


Quality and Condition: Grade defects average 7% consisting 
of mechanical damage and broken midribs. Heads or portions 
of heads not affected by condition defects, are fresh. Average 
3% damage by rib discoloration average 4% damage by Tip- 
burn. 1 to 6 heads per carton averaging 11% damage by dis- 
coloration, following bruising affecting heads scattered 
throughout pack. No decay. 


Remarks: Above lot previously inspected and certified on 
Federal Certificate #+C-4825. Applicant’s records show stock 
unloaded from SPFE 452879. 


8. Respondent had paid to complainant $8,591.76 of the total 
price. 


9. The formal complaint was filed on January 26, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that when the shipment of lettuce arrived at 
his place of business in Bronx, New York, it did not meet the 
conditions of the contract and it therefore accepted the lettuce on 
a consignment basis only. Respondent does not, however, offer any 
evidence to show that it notified complainant that the lettuce was 
rejected or that complainant agreed to have respondent handle 
the shipment on consignment. We conclude that respondent ac- 
cepted the lettuce under the original contract. Respondent is 
therefore liable for the full contract price less damages due to a 
breach of the contract on the part of the seller. The burden of 
proving both a breach and damages resulting therefrom is on re- 
spondent. 


The confirmation of purchase issued by the broker, Phil Yanes 
Co., on October 12, 1971, shows that the contract was for 1140 
cartons of lettuce, 2 dozen size, at $4.00 a carton plus $.30 for 
cooling. No reference to grade is made in the confirmation and no 
evidence was submitted by respondent to show that respondent 
objected to the terms of sale as stated in the confirmation. We 
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conclude, therefore, that the contract did not call for lettuce meet- 
ing a U. S. grade standard. Mutual Vegetable Sales v. Joseph 
Notarinni and Company, 29 A.D. 1049. 


The good delivery standards, as set forth in section 46.44 of 
the regulations (7 C.F.R. 46.44), permit lettuce sold f.o.b. without 
specification of a U. S. grade to contain not more than 15% con- 
dition defects. The Standard Inspection Service report showed 
23% condition defects. The first Federal inspection certified the 
lettuce as grading U. S. No. 1, with 1% decay. This is evidence 
that the lettuce contained not more than 12% grade and condition 
defects. The second Federal inspection, covering 300 cartons which 
had been unloaded in respondent’s store, showed 18% condition 
defects. We give greater weight to the Federal inspections and 
conclude that the lettuce contained not more than 15% condition 
defects on arrival and therefore met the good delivery standard. 


Respondent has failed to meet the burden of proving a breach 
of the contract on the part of the complainant and is therefore 
liable for the full contract price of $4,922.00. Respondent has 
paid to complainant $3,591.76 and owes a balance of $1,330.24. 
Respondent’s failure to pay complainant the balance of $1,330.24 


is in violation of section 2 of the act. Reparation in that amount, 
with interest, should be awarded to complainant. 


Respondent’s plea of accord and satisfaction is without merit. 
To be sure, respondent transmitted a payment under date of De- 
cember 21, 1971, which was described as “in full payment of this 
shipment”. However, by letter dated January 12, 1972, respond- 
ent authorized release of the two checks totaling $3,591.76 “‘as an 
undisputed amount without prejudice to the right of either party.” 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,330.24, with interest thereon 
at the rate of 8 percent per annum from November 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—ON AUTHORIZATION OF COMPLAINANT 


(No. 14,976) 


ROBERT COLWELL v. DON L. WOODEN AND J & D PRODUCE, INC. 
PACA Docket No. 2-2702. In order issued January 9, 1973, 
by Donald A. Campbell, Judicial Officer. 


(No. 14,977) 


MENDELSON-ZELLER CO., INC. v. E. C. MITCHELL. PACA Docket 
No. 2-2807. In order issued January 11, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,978) 

F. H. HOGUE PRODUCE Co. v. NEIMAN Bros. PACA Docket No. 2- 
2498. In order issued January 15, 1973, by Donald A. Camp- 
bell, Judicial Officer. 

(No. 14,979) 

SALINAS LETTUCE FARMERS COOPERATIVE v. NEIMAN Bros. PACA 
Docket No. 2-2401. In order issued January 15, 1973, by 
Donald A. Campbell, Judicial Officer. 

(No. 14,980) 

THE GARIN COMPANY v. NEIMAN Bros. PACA Docket No. 2-2499. 
In order issued January 15, 1973, by Donald A. Campbell, 
Judicial Officer. 

(No. 14,981) 

CoOK PRODUCE, INC. v. S. CORTELLO, INC. PACA Docket No. 2-2823. 
In order issued January 23, 1973, by Donald A. Compbell, 
Judicial Officer. 

(No. 14,982) 
F. H. HOGUE PRODUCE Co. v. NEIMAN Bros. PACA Docket No. 2- 


2450. In order issued January 24, 1973, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 14,983) 


PACIFIC FARM COMPANY v. NEIMAN Bros. PACA Docket No. 2- 
2354. In order issued January 24, 1978, by Donald A. Camp- 
bell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 14,984) 


BILL BORCHARDT Co. v. A. A. DE LORENZO & ASSOCIATES, INC. 
PACA Docket No. 2-2811. Reparation of $1,487.00 with 8 
percent interest from February 1, 1972, awarded complainant 
against respondent in order issued January 10, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,985) 


BANNWORTH Bros. LA JOYA LAKE PRODUCE COMPANY v. RAY BOLL 
CoMPANY. PACA Docket No. 2-2816. Reparation of $3,116.00 


with 8 percent interest from June 1, 1972, awarded complain- 
ant against respondent in order issued January 17, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,986) 


TROPICANA TRADING CORPORATION v. FRANK Russo. PACA Docket 
No. 2-2822. Reparation of $1,860.00 with 8 percent interest 
from October 1, 1972, awarded complainant against respond- 
ent in order issued January 17, 1973, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 14,987) 


VITA-WELLBROCK-KEARNEY, INC. v. UNITED FRUIT & PRODUCE Co. 
Inc. PACA Docket No. 2-2824. Reparation of $222.50 with 
8 percent interest from June 1, 1972, awarded complainant 
against respondent in order issued January 17, 1973, by 
Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 82 A.D. 303 


(No. 14,988) 


LUCKY STRIKE BROKERAGE Co. INC. v. FARMERS EXCHANGE. PACA 
Docket No. 2-2825. Reparation of $8,073.00 with 8 percent 
interest from October 1, 1972, awarded complainant against 


respondent in order issued January 17, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,989) 


SANTA CLARA PRODUCE, INC. v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2830. Reparation of $2,047.50 with 8 percent 
interest from October 1, 1972, awarded complainant against 


respondent in order issued January 17, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,990) 
S & H PACKING Co. v. HARRY’S PRODUCE, INC. PACA Docket No. 


2-2835. Reparation of $500.00 with 8 percent interest from 
July 1, 1972, awarded complainant against respondent in 


order issued January 18, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 14,991) 


VERDE FARMS Co. v. HARRY’S PRODUCE, INC. PACA Docket No. 2- 
2834. Reparation of $1,595.48 with 8 percent interest from 
October 1, 1972, awarded complainant against respondent in 
order issued January 18, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 14,992) 


SoUTH BAY FARMERS COOPERATIVE ASSOCIATION v. HARRY’S PRO- 
DUCE, INC. PACA Docket No. 2-2833. Reparation of $925.00 
with 8 percent interest from August 1, 1972, awarded com- 
plainant against respondent in order issued January 18, 1973, 
by Donald A. Campbell, Judicial Officer. 
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(No. 14,993) 


CAL-CEL MARKETING, INC. v. HARRY’S PRODUCE, INC. PACA Docket 
No. 2-2831. Reparation of $600.00 with 8 percent interest 
from September 1, 1972, awarded complainant against re- 
spondent in order issued January 18, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,994) 


PHILIP SCHEPPS & SONS, INC. v. LI-MAR HoPE, INC. PACA Docket 
No. 2-2812. Reparation of $5,419.45 with 8 percent interest 
from March 1, 1972, awarded complainant against respondent 
in order issued January 19, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 14,995) 


E. S. HARPER COMPANY, INC. v. S & K Farms, INC. PACA Docket 
No. 2-2814. Reparation of $125.00 with 8 percent interest 
from February 1, 1972, awarded complainant against re- 


spondent in order issued January 19, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,996) 


ROBERT COLWELL v. JOE CLARK’S PRODUCE. PACA Docket No. 2- 
2815. Reparation of $1,723.40 with 8 percent interest from 
May 1, 1972, awarded complainant against respondent in 
order issued January 19, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 14,997) 


GEORGE DE PAOLI DISTRIBUTING Co. v. BILL SANDGERG PRODUCE. 
PACA Docket No. 2-2819. Reparation of $1,334.25 with 8 
percent interest from July 1, 1972, awarded complainant 
against respondent in order issued January 19, 1973, by 
Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A.D. 305 


(No. 14,998) 


DON BONANNO CITRUS COMPANY v. PALOMO PRODUCE & TRUCKING 
Corp. PACA Docket No. 2-2820. Reparation of $650.00 with 
8 percent interest from June 1, 1972, awarded complainant 


against respondent in order issued January 19, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 14,999) 


DEL MAR PACKING Co. v. HARRY’S PRODUCE, INC. PACA Docket 
No. 2-2832. Reparation of $5,021.10 with 8 percent interest 
from October 1, 1972, awarded complainant against respond- 
ent in order issued January 22, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,000) 


OASIS GARDENS, INC. v. HARRY’S PRODUCE, INC. PACA Docket No. 
2-2828. Reparation of $2,502.50 with 8 percent interest from 
July 1, 1972, awarded complainant against respondent in 


order issued January 22, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,001) 


SUNNYSIDE PACKING COMPANY v. HARRY’S PRODUCE, INC. PACA 
Docket No. 2-2826. Reparation of $2,139.75 with 8 percent 
interest from August 1, 1972, awarded complainant against 
respondent in order issued January 22, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,002) 


J-B DISTRIBUTING Co. v. HARRY’S PRODUCE, INC. PACA Docket No. 
2-2827. Reparation of $11,565.80 with 8 percent interest from 
October 1, 1972, awarded complainant against respondent in 
order issued January 22, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 
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(No. 15,003) 


T “N” T PRODUCE v. DESERT BLOOM PRODUCE Co., INC. PACA 
Docket No. 2-2818. Reparation of $417.00 with 8 percent in- 
terest from September 1, 1972, awarded complainant against 
respondent in order issued January 22, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,004) 


THOS. ISERI PRODUCE Co. v. S & K Farms, INc. PACA Docket No. 
2-28138. Reparation of $658.42 with 8 percent interest from 
April 1, 1972, awarded complainant against respondent in 
order issued January 24, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,005) 


F. H. HOGUE PRODUCE Co. v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2839,. Reparation of 
$7,042.00 with 8 percent interest from July 1, 1972, awarded 
complainant against respondent in order issued January 26, 


1973, by Donald A. Campbell, Judicial Officer. 
(No. 15,006) 


KOYAMA FARMS v. OVERSEAS INTERNATIONAL FRUIT CORPORATION. 
PACA Docket No. 2-2840. Reparation of $2,703.00 with 8 per- 
cent interest from July 1, 1972, awarded complainant against 
respondent in order issued January 26, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,007) 


F. H. HOGUE PRODUCE Co. v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2841. Reparation of 
$2,920.00 with 8 percent interest from June 1, 1972, awarded 
complainant against respondent in order issued January 26, 
19738, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
Cite as 32 A.D. 307 


(No. 15,008) 


K. K. ITO FARMS v. OVERSEAS INTERNATIONAL FRUIT CORPORA- 
TION. PACA Docket No. 2-2842. Reparation of $1,849.75 with 
8 percent interest from July 1, 1972, awarded complainant 
against respondent in order issued January 26, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,009) 


JACK T. BAILLIE Co., INC. v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2843. Reparation of 
$2,072.00 with 8 percent interest from July 1, 1972, awarded 
complainant against respondent in order issued January 26, 
1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,010) 


BEN W. RYBURN, INC. v. ROBERT C. ELLSWORTH FARMS. PACA 
Docket No. 2-2838. Reparation of $3,258.27 with 8 percent 
interest from August 1, 1972, awarded complainant against 


respondent in order issued January 29, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,011) 


NAKAS INTERNATIONAL FRUIT AND VEG. INC. v. JACK WALKER. 
PACA Docket No. 2-2844. Reparation of $1,523.00 with 8 
percent interest from June 1, 1972, awarded complainant 
against respondent in order issued January 29, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,012) 


F. H. HOGUE PRODUCE Co. v. JACK WALKER. PACA Docket No. 
2-2845. Reparation of $3,804.00 with 8 percent interest from 
August 1, 1972, awarded complainant against respondent in 
order issued January 29, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 





308 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 308 


(No. 15,013) 


J. R. NORTON COMPANY v. JACK WALKER. PACA Docket No. 2- 
2846. Reparation of $3,245.20 with 8 percent interest from 
July 1, 1972, awarded complainant against respondent in 
order issued January 29, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,014) 


INTER HARVEST, INC. v. JACK WALKER. PACA Docket No. 2-2847. 
Reparation of $3,498.35 with 8 percent interest from August 
1, 1972, awarded complainant against respondent in order 
issued January 29, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,015) 
BOTSFORD & GOODFELLOW, INC. v. HUDSON HOUSE, INC. PACA 


Docket No. 2-2821. Reparation of $10,764.75 with 8 percent 
interest from September 1, 1972, awarded complainant 


against respondent in order issued January 30, 1973, by Don- 
ald A. Campbell, Judicial Officer. 
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JANUARY 1973 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
BILLINGS BY MARKET ADMINISTRATOR 
Own-farm milk 
Other source milk 


Proper and in accordance with law 


BURDEN OF PROOF 


Failure to sustain 


DUE PROCESS AND EQUAL PROTECTION 


Claim of denial of unsustained 


DISMISSAL 
Of petition for relief 


COMMODITY EXCHANGE ACT 
ADMINISTRATIVE SANCTION 


Objective of 


MARKET PRICES 


Manipulation of 


MINIMUM FINANCIAL REQU’REMENTS 


Failure to meet 


REPORTS 


Listing of items as current assets which did not 
so qualify 


SANCTION 
Denial of trading period for 90 days 


Suspension of expired license for 90 days 


UNSECURED LOANS 


Treatment of 14, 28, 37 
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PACKERS AND STOCKYARDS ACT, 1921 
Page 
ACCOUNTS AND RECORDS 


Failure to keep properly 154, 172, 182, 188 


ACCOUNTING 
Issuing accounts to sellers based on incorrect weights 
Paying on the basis of incorrect weights 


Showing false and misleading profit figures in that 
profit shown is not entire profit 


AGREEMENT TO PURCHASE 
Failure to honor 136, 148, 148, 164, 175 


CHECKS OR DRAFTS 
Insufficient funds 154, 157, 161, 188 


C.J.S. JOINT ADVENTURE §13 


“ 


.. @S a general rule ... the law applicable to part- 
nerships applies to questions arising between mem- 
bers of a joint adventure and third persons. . . .” 139, 152, 168 


COUNTERCLAIM 


Dismissal of 


CUSTODIAL ACCOUNT FOR SHIPPERS’ PROCEEDS 
Failure to maintain properly 


Failure to use properly 


DAMAGES 
Loss in market price 136, 1438, 148, 164, 175 
Measure of 136, 143, 148, 164, 175 


Resulting from failure to honor agreement to purchase . 136, 
148, 148, 164, 175 


DISMISSAL 


Of counterclaim 


FALSE AND INCORRECT WEIGHTS 
Selling cattle on the basis of 


Issuing invoices on the basis of 
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IMPROPER FINANCING 


Permitting dealer to finance packer operations 


IMPROPER PURCHASES 


Of consigned livestock by auctioneer 


MARKET PRICE 
Decline 136, 143, 148, 164, 
Lambs 136, 143, 148, 164, 


PURCHASE PRICE 
Failure to pay when due 154, 161, 


SANCTION 


Ten-day suspension 


SCALES 


Failure to operate in accordance with regulations 


SCALE TICKETS 


Incomplete 


TERMS OF AGREEMENT 


Price per hundred weight at 3% shrink of 97% of 
actual live weight 136, 143, 148, 164, 


Time of delivery 136, 143, 148, 164, 


TIME OF DELIVERY 


A factor in loss for failure to honor agreement to 
purchase 136, 143, 148, 164, 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 


Notice of rejection not timely 
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Perishable Agricultural Commodities Act, 1930—Cont. 


ACCORD AND SATISFACTION 


Acceptance of check by bank authorized to negotiate 
said check 


Constitution of, by acceptance of check 


AGREED AMOUNT 


Reparation for 


APPLICATION FOR LICENSE 


Denial of 


BANKRUPTCY 


Irrelevancy of in disciplinary proceedings 


BROKER 
Authority of 


Failure to remit to principals 


BURDEN OF PROOF 
Failure to sustain sce nie 277, 285, 
Sustained 


CONTRACT 
Failure to establish breach of 


New contract claim not established 


New contract after acceptance 


CONTRACTUAL AGREEMENT 


Waiver of defects caused by discoloration and frost, 
lettuce 


CONTRACTUAL RELATIONSHIP 
Failure to establish 
CONTRACT REQUIREMENTS 


Determined to be at least fair, average quality 


Failure to meet, lettuce 
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Page 
CONTRACT PRICE 


Disagreement as to 285 


True 288 


CORRECTIONS AND DEDUCTIONS 
On invoice 


Unauthorized 


COUNTERCLAIM 
Dismissal of 


No grounds for 


CREDITS OR ALLOWANCES 


Claim for additional credits sustained 


DAMAGES 


Difference between value of goods delivered and value 
they would have had if they had met contract 
specifications 


Failure to establish 


Measure of 


DISMISSAL 
Of complaint 198, 207, 


Of counterclaim 


No further recovery from respondent, resulting from 
accord and satisfaction 


DIVERSION 
Constituting acceptance 
DUE PROCESS AND EQUAL PROTECTION 
Contentions of denial of without merit 
EVIDENCE 


Inspection certificate issued at contract destination 


Sustaining claim of additional credits 
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Perishable Agricultural Commodities Act, 1930—Cont. 
Page 
FAILURE TO PAY 


Purchase prices 210, 289 
Publication of facts 1 210 


GOOD DELIVERY STANDARDS 
Applicability of 


INSPECTION 
Certificate, certifying quality defects of 62% 


LACHES 
Inapplicability of in PACA disciplinary proceedings 


MARKET VALUE 
Based on Market News Reports 


NEGLIGENCE 
Charge of unsustained in the loading of tomatoes 


NET PROCEEDS 


Acceptance of constituting accord and satisfaction 


PROHIBITION OF EMPLOYMENT 
For one year by responsibly-connected person 
In accordance with law 


Where the officer and shareholder of a corporation 
found to have committed repeated and flagrant 
violations of the Act and the regulations is barred 
from employment by a licensee for one year, such 
sanction is not violative of the due process and 
equal protection clauses of the Constitution 


PURCHASE PRICE 


Failure to pay, in wilful, repeated and flagrant viola- 
tions of the Act 


Perishable agricultural commodities 


REJECTION 
Justified 


Excessive grade defects 
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REVOCATION OF LICENSE 


For failure to pay 


SANCTION 


Against responsibly-connected person of corporation 
found to have repeatedly and flagrantly violated 
the Act and the regulations 


Prohibition of employment by a licensee under the Act 
for one year 


Revocation of license 


SUITABLE SHIPPING CONDITION 
Breach of warranty of 


Breach of warranty not established 


VALIDITY OF PROCEEDING—SIGNATURE 


Proceeding not voided by signature on complaint. Di- 
rector of Fruit and Vegetable Division authorized 
to sign disciplinary complaints 236, 259 


WARRANTIES AS TO GRADE OR WEIGHT 
Failure to establish 


WILFULLNESS FACTOR 


There is no need to show wilfullness where order does 
not suspend or revoke license is vee. 286, 262 
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